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MEMORANDUM OF ASSOCIATION 
 

OF  
1 VEDANTA LIMITED 

 
 
I. The name of the company is VEDANTA LIMITED . 
 
II. The Registered Office of the company will be situated in the State of Maharashtra2.  
III. The objects for which the Company is established extend to India and abroad are the following: 
 

(1) To continue to carry on the business of this Company, which was a Sociedade Por Quotas Resposabilidade Limitada, 

and to carry on all or any of the business of prospecting, exploring, mining, winning, importing, exporting, dealing, 
processing, buying, selling and distributing and generally dealing in earth and ore of all kinds including iron-ore, ferro-
manganese, china-clay, quartz, silica, abrasive minerals, aluminium minerals, anlydrite, antimony minerals 
aquamarine, asbestos, barium minerals, bauxite, fluorspars and others. 

 
(2) To purchase, take on lease or otherwise acquire mines, lands, and mineral properties, and also grants, concession, 

leases, claims, licences of or other interest in mines, mining rights, lands, mineral properties, water rights, either 
absolutely or conditionally and either solely or jointly with others. 

 
(3) To buy, sell, import, export, distribute, prepare, produce, process and manufacture agriculture, forest, mineral, animal 

or any other goods, ware commodities, merchandise, article and things of any description or kind whatsoever. 
 

(4) To crush, win, get, quarry, smelt, calcine, refine, dress, amalgamated, manipulate, and prepare for market, ore, metal 
and mineral substances of all kinds, and to carry on any other metallurgical operations which may seem conducive to 
any of the Company's objects. 

 
(5) To carry on all or any of the business of exploring, discovering, producing, refining, processing, importing, 

exporting, distributing and generally dealing in crude oil, natural gas and other hydrocarbons. 
 

3(6) To carry on the business of mechanical, electrical, railway, marine, aeronautical, agricultural, sanitary, civil and 

constructional engineers, ferrous and non-ferrous metal founders, casters, spinners, follers, and workers of all metals 

and their alloys, welders by any process whatsoever of ferrous and non ferrous metals and metal compounds, 

manufacturers of welding applications, tool makers, metal workers, boller makers, mill-wrights, machinists, 

manufacturers of iron, pig iron, steel, metal wires, ingots, metals and their alloys of all kinds and descriptions, metal 

conductors, wires, galvanized wires, rods and things in all its branches, wire nails, bolts, nuts and appliances, tools and 

implements, sheets that could be manufactured out of aluminum, iron, steel, brass, zinc, copper, gold, silver or any 

other kind and combination of metal, converters of iron and steel and other metals, smiths, tin manufacturers and 

tinkers, wheelwrights, wood workers, builders, painters, metallurgists, water supply engineers; gas makers, varnishers, 

vulcanizers, electroplaters, silverplates, nickelplates, aluminium platers, importers, exporters and distributors in all 

kinds of plant and machinery, apparatus, tools, component parts, accessories, and to buy, sell, manufacture, repair, 

convert, alter, let on hire and deal in any kind of metals, machinery, implements, tools, accessories, rolling stock, 
 
 
 

1 Name changed from Sesa Sterlite Limited to Vedanta Limited pursuant to fresh certificate of incorporation from Registrar of Companies, Goa on 
21st April, 2015.  2 Pursuant to the Order of Regional Director, Western Region, Mumbai dated February 2, 2017
3 Clause no.6 to 9 is inserted Pursuant to Scheme of amalgamation and arrangemts aproved by Single Judge, High Court of 

             Bombay at Goa vide its Order dated April 03, 2013. 
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hardware of all kinds and things necessary or convenient for carrying on the business or usually dealt in by persons 
in like business. 

 
3(7) To carry on the business of manufacturers of, and dealers in chemicals of any nature and kind whatsoever, including 

acids, alkalies and salts, manures, fertilizers, dyes, caustic soda, soda ash, sulphur, sulphuric acid, phosphoric acid, 

silicic acid, magnesite and drugs, tannins, essences, pharmaceutical, sizing, medicinal, chemical, industrial and other 

preparations and articles of any nature and kind whatsoever, mineral and other waters, soaps, oils, paints, varnishes, 

compounds, drugs, dyestuffs- organic and mineral- intermediates, paints and colour grinders, makers of and dealers in 

proprietary articles of all kinds and of electrical, chemical, photographical, surgical and scientific apparatuses and 

materials and to manufacture, refine manipulate, import and deal in salts and marine minerals and their derivatives, 

by products and compounds of any nature and kind whatsoever. 
 
3(8) To generate, supply, sell, accumulate, convert, transmit and distribute electric power or energy (conventional and non-

conventional) and to do all such things as may be required in connection therewith and to acquire, establish, maintain 

and run power plant(s) whether for captive use or otherwise. To carry on the business of acquiring, establishing, 

commissioning, setting up, operating and maintaining thermal, hydro, nuclear and all kinds of conventional and non-

conventional power plants, power transmission systems, power systems, generation stations based on 

conventional/non-conventional resources for evacuation, generation, transmission and distribution of power through 

establishing or using station, tie-lines sub-stations and transmission lines on commercial basis including build, own and 

transfer (BOT), built own and operate (BOO) and/or build, own lease and transfer (BOLT) and/or build, own, operate 

and transfer (BOOT) basis and to carry on the business of acquiring, operating, managing and maintaining power 

transmission system, power generation stations, tile-lines, sub-stations and transmission lines, either newly set up or 

acquired from State Electricity Boards, Vidyut Boards, Power Utilities Generating Companies, Transmission Companies, 

Distribution Companies, State Governments, licensees, Statutory Bodies, other organizations and bulk consumers of 

power and for any or all of the aforesaid purposes, to do trading and all the necessary or ancillary activities as may be 

considered necessary or beneficial or desirable. To manufacture, buy, sell, exchange, alter, improve, manipulate, 

prepare for market, import or export or otherwise deal in electrical wires, electrical goods and cables of all kinds, 

including but not limited to power/electrical/telecommunication cables, jelly filled cables, dry core cables, coaxial, optic 

fibre cables, switch board cables, jumparwires, telephone handset cords and other suitable alike cables and wires. 
 
(9)  To carry on the business of developing Special Economic Zones in India in compliance with the applicable Governmental 

policies and procedures 
 
(10) To purchase, take on lease, or in exchange, hire, or otherwise acquire any real, immovable or personal property and / or 

to build, construct, alter, enlarge, pull down, work, manage any buildings, offices, factories, machinery, engines, 
roads, ways and other works either solely or jointly with others. 

 
(11) To buy, sell, manufacture, repair, alter, improve, exchange, let out on hire, import, export and deal in all factories, 

work, plant, machinery, tools, utensils, appliances, apparatus, products, materials, substances, articles and things 
capable of being used in any business which this Company is competent to carry on. 

 
(12) To establish, maintain and operate shipping, road transport service and all ancillary services and for those purposes or 

as independent undertakings, to purchase, take in exchange, charter, hire, build, construct or otherwise acquire, and 
to own, work, mange and trade with ships, trawlers, drifters, tugs and vessels, motor and other vehicles with all 
necessary and convenient equipments, stores and accessories and to maintain, repair, fit out, refit, improve, insure, 

3

Clause no.6 to 9 is inserted Pursuant to Scheme of amalgamation and arrangemts aproved by Single Judge, High Court of 
             Bombay at Goa vide its Order dated April 03, 2013.

3

2



 

 
 
 

alter, sell, exchange or let out on hire or hire purchase or charter or otherwise deal with and dispose of any of 
the ships, vessels and vehicles or any of the equipments, stores and accessories of the Company. 

 
4(12A) To carry on the business of manufacturing, buying, selling, reselling, exchanging, altering, importing, improving, 

assembling or distributing and dealing in motor vehicles, packages of components parts thereof, trucks, tractors, 
chassis, motors, motorcycles, mopeds, scooters, cycles, buses, lorries, omni buses, engines, ships, boats, barges, 
launches and other vehicles, and components of motor vehicles replacement parts, tools, implements, spare parts, 
accessories, materials and products for the transport or conveyance of passengers, merchandise, and goods of every 
description whether propelled or used by electricity, steam, oil, vapour, gas, petroleum or any other motive or 
mechanical power. 

 
4(12B) To carry on the business as structural engineers, construction engineers, mechanical engineers, electrical engineers, 

automobile engineers, fabricators, iron founders, fitters, wire drawers, tool-makers, enamellers, electroplaters, 
painters, tools, equipment, metal workers, smiths, wood-workers and metallurgists and in particular to manufacture 
and fabricate engineering goods, machine tools, precision instruments, pneumatic tools, structural steels and material 
handling equipment. 

 
5(12C) To carry on the business of manufacturing, converting, altering, processing, assembling, improving, buying, selling, 

exchanging, importing, exporting, operating, distributing or otherwise dealing in any or all of the following items, 
namely, 

 
i) Electronic and electrical equipment, instruments, components and parts for consumer electronics and appliances, 

telecommunications, space application, automotive electronics, industrial applications including integrated 

circuits and packages, semiconductor devices, chips, television sets, video recorders and computer peripherals, 

monitors, micro-processors, logic controllers and other control equipment, all types of radar, transmitters and 

receivers, telephone, switching equipment and systems, calculators and digital electronic devices and 

instruments. 
 

ii) Pig iron and all types of steel including alloy, special steels, stainless steel, cold and hot rolled steels. 
 

iii) Equipment for production and conservation of energy covering non- conventional and renewable/non- 
 

renewable sources of energy including wind driven generators, solar powered equipment and all types 
of batteries and accumulators and the components, parts and accessories thereof. 

 
iv) All types of finished leather goods. 

 

 
6(12D) (i) To construct, develop, maintain, build, operate equip, hire or otherwise deal with ports, shipyard, jetties, 

harbours, docks ship breaking, ship repair, ship building at any port in India or elsewhere. 
 

(ii) To carry on business of inland and sea transport including goods, passengers and mail, shippers, ship agents, ship 
underwriters, ship managers, tug owners, barge owners, loading brokers, freight brokers, freight contractors, 

 
 
 

 
4

 Sub- clause 12A and 12 B (earlier it was sub-clause 8A and 8B) inserted by Special Resolution dated 30.09.1982, as 
confirmed by the Company Law Board in its order dated 31.03.1983  
5

 Sub- clause 12C (earlier it was sub-clause 8C) inserted by Special Resolution dated 28.09.1985, as confirmed by the 
Company Law Board in its order dated 21.05.1986  
6 Sub-Clause (12D) (earlier it was sub-clause 8D) was amended vide Special Resolution passed by the shareholders by 
Postal Ballot on 17.11.2008. 

3



 
 

 
 

 
stevedores, warehouseman, Wharfingers and building, assembling, fitting, constructing, repairing and managing 

 
ships, seagoing vessels for inland waterways. 

 
(iii) To carry on in India and in any part of the world the business to construct, erect, build, buy, sell, give or take on 

lease or license, repair, remodel, demolish, develop, improve, own, equip, operate and maintain, ports and port 

approaches, breakwaters for protection of port or on the fore shore of the port approaches with all such 

convenient arches, drains, lending places, hard jetties, floating barges or pontoons, stairs, fences, roads, railways, 

sidings, bridges, tunnels and approaches and widening deepening and improving any portion of the port or port 

approaches, light houses, light ships, beacons, pilot boats or other appliances necessary for the safe navigation of 

the ports and the port approaches and to build highways, roads, parks, streets, sideways building structure, 

building and warehouses and to construct and establish, dry docks, shipways and boat basins and workshops to 

carry out repairs or overwhelming of vessels, tugs, boats, machinery or appliances. 
 

(iv) To establish and develop Special Economic Zones and Industrial Estates/Parks and to carry on the business of 

properties developers, builders, creators, operators, owners, contractors of all and any kind of Infrastructure 

facilities and services including cities, towns, roads, seaports, airports, hotels, airways, railways, tramways, mass 

rapid transport system, cargo movement and cargo handling including mechanised handling system and 

equipment, shipyard, land development, water desalination plant, water treatment & recycling facilities, water 

supply & distribution system, solid waste management, effluent treatment facilities, power generation, 

transmission, distribution, power trading, generation and supply of gas or any other form of energy, 

environmental protection and pollution control public utilities, security services, municipal services, clearing house 

agency and stevedoring services and of like infrastructure facilities and services viz., telecommunication, cell 

services, cable and satellite communication networking, data transmission network, information technology 

network, agriculture and food processing zone, textile & apparel park, automobile & auto ancillaries park, 

chemical park, drugs & pharmaceuticals parks, light & heavy engineering parks, trading & warehousing zone, 

gem and jewellery and other industrial parks, factory buildings, warehouses, internal container depots, container 

freight station, clearing houses, research centre, trading centres, school and educational 
 

institutions, hospitals, community centre, training centres, hostels, places of worship, courts, markets, canteen, 
 

restaurants, residential complexes, commercial complexes and other social infrastructures and equip the

same with all or any amenities, other facilities and infrastructure required by the various industries and
 

people, entertainment centres, amusement park, green park, recreational zone, import & export house, to 

purchase, acquire, take on lease or in exchange or in any other lawful manner land, building, structures to 

promote industrial, commercial activity for inland and foreign trade, to carry on the business of international 

financial services centers, banks, insurance, postal services, courier services and to purchase plant & machineries, 

tools and equipment and carry on business of import and export, buying, selling, marketing and to do 

government liaison work and other work. 

5A(12E) To carry on in India and elsewhere in the world the business or businesses of surveying, prospecting, drilling and 

exploring for, acquiring, developing, producing, maintaining, refining, storing, trading, supplying, transporting, 
marketing, distributing, importing, exporting and generally dealing in minerals and other natural oils, petroleum and 
all other forms of solid, liquid and gaseous hydrocarbons and other minerals and their products and by-products and all 
their branches. 

_____________________ 
5A Sub-Clause (12E) was amended pursuant to Scheme of arrangement between Cairn India Limited and Vedanta Limited 
approved by the National Company Law Tribunal, Mumbai Bench vide Order dated 23  March, 2017.rd
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5A(12F) To search for, purchase, take on lease or licence, obtain concessions over or otherwise acquire, any estate or interest in, 

develop the resources of, work, dispose of, or otherwise turn to account, land or sea or any other place in India or in 
any other part of the world containing, or thought likely to contain, oil, petroleum, petroleum resource or alternate 
source of energy or other oils in any form, asphalt, bitumen or similar substances or natural gas, chemicals or any 
substances used, or which is thought likely to be useful for any purpose for which petroleum or other oils in any form, 
asphalt, bitumen or similar substances, or natural gas is, or could be used and to that end to organise, equip and 
employ expeditions, commissions, experts and other agents and to sink wells, to make borings and otherwise to search 
for, obtain, exploit, develop, render suitable for trade, petroleum, other mineral oils, natural gas, asphalt, or other 
similar substances or products thereof. 

 
(13) To enter into any arrangements with any Government or authorities, municipal, local or otherwise, or any persons or 

company, in India or abroad, that may seem conducive to the objects of the Company or any of them and to obtain 
from any such government, authority, persons or company any rights, privileges, charters, contracts, licences and 
concessions including, in particular, right in respect of waters, waterways, roads and highways, which the Company 
may think it desirable, and to carry out, exercise and comply therewith. 

(14) To procure the Company to be registered in any place, and to establish subsidiary companies, agencies and branches 
for conducting the business of the Company in any part of India and abroad. 

 
(15) To acquire the whole or any part of the undertaking and assets of any business within the objects of the Company and 

any lands, privileges, rights, contracts, property or effects held or used in connection therewith and upon any such 
purchase to undertake the liabilities of any company, association, partnership or person. 

 
(16) To amalgamate, enter into partnership, or into any arrangement for sharing profits union of interests, cooperation, 

joint adventures, or reciprocal concessions, or for limiting competition with any person or Company carrying on or 
engaged in, or about to carry on or engage in, any business or the transaction which the Company is authorised to 
carry on or engage in or which can be carried on in conjunction therewith or which is capable of being conducted so 
as to directly or indirectly benefit the company . 

 
(17) To sell, lease, mortgage or otherwise dispose of the property, assets or undertaking of the Company or any part 

thereof for such consideration as the Company may think fit, and in particular for shares, stock, debentures or other 
securities of any other company whether or not having objects all together or in part similar to those of the Company. 

(18) To distribute among the members in specie in the event of winding up, any property of the company or any proceeds 
of the sale or disposal of any property of the Company but so that no distribution amounting to a reduction of capital 
be made except with the sanction (if any ) for the time being required by law. 

 
(19) To act as agents or Brokers and as trustees for any person or company and to undertake and perform sub-contracts 

and to do all or part of the above things in any part of the world and either as principals, agents, trustees, contractors, 
or otherwise and either alone or jointly with others, and either by or through agents, managing agents, sub-
contractors, trustees or otherwise. 

 
 
 
_____________________ 

 
5A Sub-Clause (12F) was amended pursuant to Scheme of arrangement between Cairn India Limited and Vedanta Limited 
approved by the National Company Law Tribunal, Mumbai Bench vide Order dated 23rd March, 2017.
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(20) To apply for, purchase , or otherwise acquire and protect and renew in any part of the world any patents, patent 

rights, inventions, licenses, concession and the like, concerning any exclusive or non-exclusive or limited right to their 

use, or any secret or other information as to any invention which may seem capable of being used for any of the 

purposes of the Company, or the acquisition of which may seem calculated directly to benefit the Company, and to 

use, exercise, develop or grant licenses in respect of or otherwise turn to account the property, rights or information 

so acquired, and to spend money in experimenting upon, testing or improving any such patents, invention or rights. 

(21) To invest and deal with the moneys of the Company not immediately required in any manner and in particular to 

accumulate funds or to acquire or take by subscription, purchase or otherwise howsoever or to hold shares or stock in 

or the security of any company, association or undertaking in India or abroad. 

(22) To lend and advance money or give credit to such persons or companies and on such terms as may seem expedient, 

and in particular to customers and others having dealing with the Company, and to guarantee the performance of any 

contract or obligation and the payment of money of or by any such persons or companies and generally to give 

guarantees and indemnities. 

(23) To receive money on deposit or loan and borrow and raise money in such manner as the Company shall think fit, and 

in particular by the issue of debentures or debenture-stock (perpetual or otherwise) and to secure the repayment of 

any money borrowed, raised or owing by mortgage, charge or lien upon all or any of the property or assets of the 

Company (both present and future) including its uncalled capital, and also by a similar mortgage, charge or lien to 

secure and guarantee the performance by the Company or any other person or company of any obligation undertaken 

by the Company or any other person or company, as the case may be, provided that the Company shall not carry on 

the business of banking within the meaning of the Banking Companies Act,1949. 

(24) To pay for any business, property or rights acquired or agreed to be acquired by the Company and generally to satisfy 

any obligation of the Company by the issue or transfer of shares of this or any other company directed as fully or 

partly paid up or of debentures or other securities of this or any other company. 

(25) To draw, make, accept, endorse, discount, execute and issue promissory notes, bills of exchange, bills of lading, 

warrants, debentures, and other negotiable or transferable instruments. 

(26) To pay for any rights or property acquired by the Company and remunerate any person or company whether by cash 

payment or by the allotment of shares, debentures or other securities of the Company credited as paid full or in part 

or otherwise. 

(27) To establish and maintain or procure the establishment and maintenance of any contributory pension or 

superannuation funds for the benefit of and give or procure the giving of donations, gratuities, pensions, allowances 

or emoluments to any persons who are or were at any time in the employment or service of the Company or any 

Company which is subsidiary of the Company or is allied to or associated with the Company or with Company or with 

any such subsidiary company, or who are or were at any time Directors or Officers of the Company, or for any such 

other company as aforesaid, and the wives, widows, families and dependents of any persons, and also establish and 

subsidise and subscribe to any institutions, including in particular, any cafeterias, canteens or clubs, or funds 

calculated to be for the benefit of or to advance the interests and well being of the Company or of any such other 

company as aforesaid and make payments to or towards the insurance of any such persons as aforesaid and do any of 

the matters aforesaid, either alone or in conjunction with any such company as aforesaid. 

(28) To subscribe or contribute or otherwise assist or to grant money to charitable, benevolent, religious, scientific, 
national, public, political, or any other useful institutions, objects or purposes. 
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(29) To create any depreciation fund, reserve fund, sinking fund, or any other special fund whether for depreciation or for 

preparing, improving, extending or maintaining any of the properties of the Company or for any other purpose 
conducive to the interest of the Company. 

 
(30) To place, reserve or distribute as dividend or bonus among the members, or otherwise to apply, as the Company may 

from time to time think fit, any moneys received by way of premium on shares or debentures issued at a premium by 
the Company, and any money received in respect of dividends accrued on forfeited shares or from unclaimed 
dividends. 

 
(31) To establish, provide, maintain and conduct or otherwise subsidise research laboratories and experimental 

workshops for scientific and technical research and experiments; to undertake and carry on scientific and technical 
researches, experiments and tests of all kinds; to promote studies and researches both scientific and technical, 
investigations and inventions by providing, subsidising, endowing, or assisting laboratories, workshops, libraries, 
lectures, meetings and conferences and by providing or contributing to the remuneration of scientific or technical 
professors or teachers and by providing or contributing to the award of scholarships, prizes, grants to students or 
otherwise and generally to encourage, promote, and reward studies, researches, investigations, experiments, tests 
and invention of any kind that may be considered likely to assist any business which the Company is authorised to 
carry on. 

 
(32) To take part in management, supervision or control of the business or operations of any company or undertaking, 

and for that purpose to appoint and remunerate any Director,  accountants, or other experts, or agents and to act as 
managing agents or secretaries and treasurers or as Secretary of any such Company or undertaking. 

 
6(33)  Subject to the provisions of the Companies Act, 1956, or any other enactment in force, to indemnify and keep 

indemnified members, officers, Directors, agents and servants of the Company against proceedings, costs, damages, 
claims and demands in respect of anything done or ordered to be done by them, for and in the interest of the 
Company and for any loss, damage, or misfortune, whatever and which shall happen in execution of the duties of their 
office or in relation thereto. 

 
6(34)    To do all or any of the above things in any part of the world, and either as principals, agents, contractors, trustees, or 

otherwise, and by or through trustees, agents, or otherwise, either alone or in conjunction with others, and to do all 
such other things as are incidental or conducive to the attainment of the above objects or any of them. And it is 
hereby declared that the word “Company” in this clause, except where used in reference to this Company, shall be 
deemed to include any partnership or other body of persons, whether corporate or unincorporated, and whether 
domiciled in India or elsewhere. 

6(35)    To carry on business of manufacture of coke and market the same both in wholesale and retail in the local and 
international markets. 

 
6(36)    To provide consultancy service in the specialized technology in the setting up of non- recovery type of coking ovens. 
 
(37)    To carry on business of manufacturing Sinter, Sponge iron, Cast iron including derivatives thereof and all types of 

Steel including structural steel, in the form of cast, rolled or forged or in any other form; machine tools, precision 
instruments, pneumatic tools, material handling equipment and other engineering goods, and marketing the same, 
both in wholesale and retails in local and international markets. 

 
(38)       To carry on the business of sale of waste gases emanating from the Pig Iron blast furnace or any other process for the 

purpose of utilizing of its energy content, calorific value or sensible heat. 
 
(39)       To purchase waste heat with the purpose of utilizing its energy content, calorific value or sensible heat. 
 
_________________________ 
6Sub-clause 33 to 36 inserted pursuant to the order dated 07.02.2011 of the Hon’ble Supreme Court of India, upholding the 
Order of Single Judge of High Court of Bombay at Goa dated 18th December, 2008 approving the Scheme of Amalgamation of 
SIL with SGL with appointed date of 1st April, 2005, effective date being 14th February, 2011. 
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6Sub-clause 33 to 36 inserted pursuant to the order dated 07.02.2011 of the Hon’ble Supreme Court of India, upholding the 
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(40)       To carry on the business of generation of power from the waste gases emanating from the Pig Iron blast furnace,     
coke oven and to supply/market the same to local parties and Government/Electricity Board.  

IV. The liability of members is limited.  
7V. “The Authorised Share Capital of the Company is Rs. 74,12,01,00,000 divided into 44,020,100,000 (Four Thousand Four 

Hundred and Two Crores and One Lakh only) number of equity shares of Re. 1/- (Rupees One) each and 3,010,000,000 (Three 

Hundred and One Crore) number of redeemable preference shares of Rs. 10/- (Rupees Ten) each.” 
 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
______________________ 
7Pursuant to Scheme of arrangement between Cairn India Limited and Vedanta Limited approved by the National Company 
Law Tribunal, Mumbai Bench vide Order dated 23rd March, 2017. 
The erstwhile clause pursuant to the Scheme of Amalgamation of Goa Energy Limited with Sesa Sterlite Limited approved 
by the High Court of Bombay at Goa vide order dated 12th March, 2015 & pursuant to Scheme of amalgamation of Sterlite 
Infra Limited with Sesa Sterlite Limited approved by the High Court of Madras vide order dated 25th March, 2015 read as under: 
 
V. “The Authorised Share Capital of the Company is Rs. 51,620,100,000(Rupees Five Thousand One Sixty Two Crores & One 
Lakh only) divided into 51,270,100,000 (Five Thousand One Twenty Seven Crores & One Lakh only) number of equity shares 
of Re. 1/- (Rupees One) each and 3,50,00,000 (Three Crores Fifty Lakhs Only) redeemable preference shares of Rs. 10/- each.” 
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We, the several persons, whose names and addresses are hereunder subscribed, are desirous of being formed into a 
company in pursuance of this Memorandum of Association, and we respectively agree to take the number of shares in the 
capital of the company set opposite our respective names: 

 
Names, addresses, No. of shares taken Signature of Signature, names,

descriptions and by each subscriber subscriber addresses,  

occupations of   descriptions and

subscribers     occupations of

     witnesses  
      

A PAOLO TRADARDI 500  Sd/- Sd/-  

Genoa,  (five hundred equity  Fernando Sabatini,

Gorso Italian 36 share)   Genoa, Via Caffaro, 22. 

Mining Engineer    Son of Luigi Sabatini 

Son of       
Renato Tradardi      

      
RENZO FONTANI 500  Sd/- Sd/-  

Genoa,  (five hundred equity  Marcello Bernardini,

Via Del Pino  share)   Genoa, via Manfredi, 2. 

Business     Son  of Bernardino

Son of     Benardini.  
Giovarini Fontani      

      

Total shares taken: 1000     
  (One thousand    
  equity shares)    

 
Dated this 23rd day of March, 1965 
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           Sesa Goa Limited,
           a Company incoporated
           under the Companies
           Act, 1956 having its
           Reegistered Office at
           Sesa Ghor, 20 EDC
           Complex, Patto,
           Panaji, Goa - 403 001. ... Petitioner.

           Mr. R. G. Ramani, Advocate for the Petitioner.

           Mr. V. P. Thali, Senior Central Government Standing
           Counseel for Regional Director.

           Mr. Ahmed Kunju, Official Liquidator present in person.

 CORAM: P. V. HARDAS,

 DATED: 6TH JUNE, 2003.

           ORAL JUDGMENTORAL JUDGMENTORAL JUDGMENT

 Heard  Mr.   R.  G.  Ramani, learned  Counsel

           for  the Petitioner, Mr.  V.  P.  Thali, learned Senior

           Central   Government  Standing   Counsel  for  Regional

           Director  and  Mr.   Ahmed   Kunju,  learned   Official

           Liquidator.

           2.        Mr.   V.   P.  Thali, learned Senior  Central

           Government  Standing  Counsel has produced on record  a

           letter  signed  by  the   Regional  Director,   Company

           Affairs, Western Region, Government of India, giving no
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 -   2   -

           objection   to   the   approval  of   the   Scheme   of

           Amalgamation.

           3.        Mr.  Ahmed KUnju, learned Official Liquidator

           has  also  filed  his report on record  wherein  it  is

           stated  that  the affairs of the Company have not  been

           conducted in the manner prejudicial to the interests of

           its members and of the Transferor Company.

           4.        Mr.   R.  G.  Ramani, learned Counsel for the

           Petitioner  has  placed  the Minutes of  the  Order  on

           record.   The  same  is marked ’X’ for the  purpose  of

           identification.   Order in terms of the Minutes of  the

           Order at ’X’ is passed.

           5.        The  Petitioner  shall  pay   the  costs   of

           Rs.2000/-  each to the larned Official Lquidator and to

           the  Regional Director, Department of Company  Affairs,

           Western Region, Government of India.

 P. V. HARDAS, J.

           RD.
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IN THE HIGH COURT OF BOMBAY AT GOA 

COMPANY PETITION NO. 18-S OF 2004

Sesa  Goa  Limited,
a  Company  incorpora ted  under  the  
Companies  Act,  1956  having  its
Registered  Office  at  Sesa  Ghor,
20  EDC  Complex,  Patto,
Panaji,  Goa  403  001               .........     Petitioner.  

Mr.  R.G.  Ramani,  Advocate  for  the  petitioner.  

Mr.  V.A. Lawande,  Advocate  for  the  GHRSSIDC  Ltd.

Mr.  C.A.  Fereira,  Sr.  Central  Government  Standing  Counsel  for  the
Ministry  of Company  Affairs.  

CORAM : A.P.  LAVANDE,  J.

 DATE : 4TH  FEBRUARY, 2005.  

ORAL JUDGMENT  : 

     Heard  Mr.  Ramani,  learned  Counsel  appearing  for  the

petitioner.  Order  in  terms  of  the  Minutes  of  the  Order  submitted  today

which  is   taken  on  record  and  marked  “X”  for  identification.  

2. The  petitioner  to  pay  costs  of  Rs.5,000 / -  in  favour  the

Regional  Director,  Ministry  of Company  Affairs,  Mumbai.   The  costs  shall

be  paid  within  a  period  of  four  weeks  from  today.   The  petition  stands

disposed  of. 

                    A. P.  LAVANDE,  J.  
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IN THE HIGH COURT OF BOMBAY AT GOA

COMPANY PETITION NOS. 9 AND 10 OF 2006

Sesa Industries Limited,
a Company incorporated
under the Companies Act,
1956 having its Registered
Office at Sesa Ghor, 20 EDC
Complex, Patto,
Panaji, Goa – 403 001.                                                                  ... Petitioner

Mr. I. Chagla and Mr. J. J. Bhat, Senior Advocates with Mr. R. Chagla and Mr. R. 
G. Ramani, Advocates for the Petitioner.

Mr. S. K. Kakodkar, Senior Advocate with A. Kakodkar and Mr. R. Rivankar, 
Advocates for the Objector.

Mr.  C. A. Ferreira, Assistant Solicitor General for Central Government.

                                                                 CORAM : N. A. BRITTO, J.

                                                                 DATE     : 18TH DECEMBER, 2008.

JUDGEMENT

These  petitions  have  been  filed  for  sanctioning  a  scheme  of 

amalgamation of  Sesa Industries Limited, the transferor Company, with Sesa Goa 

Limited,  the  transferee  Company,  but  have  been  objected  to,  by  the  Objector 

Smt. H. Bajaj who presently holds 0.29% of shares in Sesa Industries Limited on 

the ground that the amalgamation is not bonafide and has been thought of to get 

out of the mess in which both the said Companies find themselves and to stiffle 

further investigations.
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2. Sesa Goa Limited(SGL) was incorporated on 25-6-1965 as a Private 

Limited Company under the provisions of the Companies Act, 1956 and became a 

Public  Limited  Company  w.e.f.  16-4-1991.  Sesa  Industries  Limited(SIL)  was 

incorporated on 17-5-1993 as a subsidiary of SGL, the latter holding 88.85% of its 

shares. Vide letter dated 3-7-1993 the SGL informed its share holders to subscribe 

to the shares of SIL at a premium  of Rs.12.50 per share with a promise that the 

shares  of  SIL would be listed on the Bombay Stock Exchange after  12 to  18 

months, and on 28-8-1993 issued its preferential offer in the ratio of one equity 

share for every two equity shares held in SGL i.e. Rs.22.50 per share.  By letter 

dated 26-4-1999 SIL had informed its various shareholders including the Objector 

the reasons for non listing of the shares.  Since the shares of SIL were not listed 

the  Objector  complained  to  the  Registrar  of  Companies  by  her  letter  dated 

24-5-2003. Prior to that on or about 21-4-1999 the Objector filed a Writ Petition, 

bearing No.1280/99 seeking refund of monies invested in shares but the same 

came to be dismissed on or about 17-6-1999, inter alia, with an observation that 

the Objector may have his remedy either under the Contract  Act or under the 

Companies Act. Thereafter on or about 15-1-2000 the Objector filed a Criminal 

Complaint bearing No.4/S/2000(renumbered as 111/SW/05) against the Directors 

of SIL, for offences under Sections 63, 68 r/w 64, 65 and 67 of the Companies 

Act r/w Sections 403, 406/420 r/w 120B I.P.C. On or about 5-6-2003 the SGL 

offered to buy back the shares of SIL at Rs.30/- per share, between 30-6-2003 to 

29-7-2003.  As per the Objector, the share value of SIL share then ought to have 

been at least Rs.57/- per share. Nevertheless, the Objector who had about 5,31,950 
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shares of SIL accepted the existing offer and sold the shares pursuant to the said 

offer at Rs.30/- per share but retained only 57,450 shares which now represents 

0.29% of shares in SIL.  Mrs. Bhandari, too, accepted the offer and sold her 31950 

shares. That was after another Writ Petition bearing No. 1604/03 filed by some 

other share holders seeking direction to to the Company that the offer should be 

withdrawn,  failed.  Another  complaint  bearing  No.152/SS/04(renumbered  as 

125/SW/05) was filed in September, 2003 which is pending before the 14th Court 

of Metropolitan Magistrate at Girgaum, Mumbai. 

3. The salient features of the amalgamation scheme are set out in para 

16 of the petition and the scheme was approved at the separate Board Meetings of 

the aforesaid Companies on 26-7-2005. The benefits to arise from the scheme are 

set  out  in  para  15  of  SGL's  petition  and,  inter  alia,  it  is  stated  that  the 

amalgamation will  help to consolidate the position of SGL which will  be in a 

position to operate on a larger scale in terms of production and sales turnover; 

there will  be considerable savings by eliminating duplication of administrative 

expenses, overheads, etc. The scheme provides that 17,65,284 shares of Rs.10/- 

each held by the SGL shall be cancelled and the equity share holders of SIL would 

be allotted one equity share as against five equity shares of Rs.10/- each held by 

the share holders in SIL which would stand pari pasu with the existing ordinary 

equity shares of SGL. The exchange ratio of 1:5 has been worked out by M/s. N. 

M. Raiji and Co. and Haribhakti & Co., reputed firms of Chartered Accounts. The 

scheme was approved at the meetings of the Companies held on 8-5-2006. The 
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said meeting was held pursuant to  the order  of this  Court  dated 18-3-2006 as 

modified by Orders dated 27-3-2006 and 31-3-2006. It will not be out of context 

to  refer  to  some  of  the  observations  of  this  Court  in  the  said  Order  dated 

18-3-2006.

“However, here is a case where one of the share holders of one of the 

Companies, is before the Court, asking the Court that the share holders have a 

right to be informed that the Companies are under investigation by the Central 

Government so as to enable them  to take an informed decision. In my view, the 

said  prayer  of  the  intervenor  cannot  be  stated  to  be  unreasonable.   It  is  the 

financial  interest  of  the  share  holders  which  would be at stake in the event, the 

investigations being carried out by the Central Government, lead to the winding 

up of the said Companies at the instance of the Central Government”.

“Nevertheless  the  prayer  of  the  intervenor  that  the  share  holders 

should  know,  before  they  approve  the  scheme,  that  the  Companies  are  under 

investigation so as to allow them to take an informed decision, cannot be simply 

brushed aside. The share holders are the first Judges, if I may use that expression, 

to consider whether the scheme to be placed before them is to be approved or not, 

and  for  this  purpose,  they  would  be  certainly  entitled  to  know  whether  the 

Companies of which they are share holders are being investigated by the Central 

Government,  and,  as a  result of that what decision they are required to take. As a 
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result, an explanatory statement was added to the individual notices sent to the 

share holders under Section 393 of the Companies Act, 1956. The said statement 

reads as follows:-

“The  Central  Government  has  issued  a 
letter dated 17th February, 2006 to various 
governmental  agencies  including  the 
Regional  Director  (Western  Region) 
enclosing a copy of the inspection report 
and  recording  that  during  the  course  of 
the inspection, the inspecting officer has 
pointed out contraventions of Section 269 
read with Section 198/309, contravention 
of Section 289 read with Article no. 111 
and 140 of the Articles, contravention of 
Section  260  and  313,  contravention  of 
Section  268  read  with  Section  256  and 
contravention of Section 628 of the Act. 
The  Investigating  Officer  has  suggested 
invoking  the  provisions  of  Section  397 
and 398 read with Section 388B, 401, 402 
and  406  of  the  Act  including  that  of 
Section  542  of  the  Act.  The  Inspection 
report  has  also  pointed  out  financial 
irregularities  and  also  examined  the 
complaints of Mrs. Kalpana Bhandari and 
Mrs.  Krishna H. Bajaj  which have been 
reported  in  Part  “A”  of  the  Inspection 
Report. Contravention of Section 297 of 
the Act has been reported in Part “B” of 
the  Inspection  Report.  It  has  also  been 
suggested  Part  “D”  of  the  Inspection 
Report  for references to be made to the 
Ministry  of  Finance  and  SEBI. 
Accordingly, the Central Government has 
requested the  addressees to  examine the 
report and take appropriate action”.
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4. The complaints  of  the  Objector  dated  24-5-2003 and that  of  one 

Mrs. Bhandari dated 17-6-2003 have now resulted in two reports under Section 

209A of the Companies Act, 1956 dated 17-2-2006(of SGL) which is at page 876 

of the paper book and dated 20-3-2006(of SIL) which is at page 1133 of the paper 

book, of which initially the Objector had sought production and the Objector's 

request  was rejected by the Order of this Court dated 9-2-2007. However,  the 

learned  Division  Bench  in  appeal  No.268/07  by  Order  dated  25-4-2007  was 

pleased to order that this Court(Company Judge) “should take into consideration 

the said reports before passing any final orders in the matter of approving the 

scheme of amalgamation of the two Companies for considering the purpose of its 

relevancy, in order to grant approval”. The controversy as regards the production 

of the said two reports has now come to an end, with the production of the same 

by the Objector herself. Two missing pages thereof, namely page 9 of report dated 

17-2-2006 and page 15 of report dated 20-3-2006 were required to be made good 

by the Regional Director by virtue of Order of this Court dated 29-8-2008. One of 

the missing pages have been made good. The other is nowhere in sight. This Court 

need not wait for the same. Extensive reference was made to the said reports by 

the  learned  Senior  Counsel  appearing  on  behalf  of  the  Objector,  and,  which 

reports certainly are not flattering to either of the said Companies. Both the reports 

conclude thus:-

“It  will  be  apparent  from  the  various 
findings  of  the  Inspection  Report  that 
the  entire  control  of  the  day  to  day 
working  of  the  company  is  being 
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managed by Mitsui  & Co.  Ltd.,  Japan 
whereby  huge  turnover  and  profits 
are     being    siphoned    away  through 
systematic  under  invoicing  of 
international  financial  transactions  and 
over  invoicing  of  import  of  coal.  As 
regards  inter-se  transactions  between 
SGL  &  SIL,  systematic  efforts  have 
been made by SGL to put SIL into weak 
financial  position  by  siphoning  of  the 
funds  from  SIL  to  SGL  by  over 
invoicing the price of iron ore and coke. 
In  the  process,  the  minority 
shareholders of SIL have been deprived 
of their  reasonable return in the forms 
of dividend or gains out of fair price of 
its shares. The minority shareholders of 
SIL  have  been  cheated  through  the 
systematically  siphoning  the  funds  by 
SGL to  the  ultimate  holding  company 
i.e. M/s Mitsui & Co. Ltd., Japan. The 
I.O.  has  suggested  for  redressal  of 
grievances of SIL by SGL in rescending 
the  contract  of  purchase  of  shares  at 
under value price of Rs.30/- per share”.

5. The scheme therefore came to be approved at the meetings held on 

8-5-2006.  Three  members  of  SIL  and  one  member  of  SGL opposed  the  said 

scheme but the fact remains that as required under Section 391 of the Act the 

majority  in  number  and  more  than  three  fourths  in  value  of  the  equity  share 

holders of both the companies have approved the said scheme. In fact the scheme 

has been approved by more than 99% of the shareholders. In other words, the 

shareholders  of  both  the  companies  have  approved  the  scheme  as  being  of 

commercial advantage to them and that they have done, inspite of the fact that 

they were aware  that  certain  provisions of the Companies Act were contravened 
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and the  authorities  were  directed  to  examine  the report and take appropriate 

action. The Official  Liquidator in his  affidavit  dated 10-8-2006 relying on the 

report of auditors has stated that the affairs of the transferor Company have not 

been conducted in a manner prejudicial to the interest of its member or the public 

and  that  he  has  no  objection  for  the  approval  of  the  scheme.  The  Official 

Liquidator  in  his  affidavit  dated  10-8-2006,  filed  on  behalf  of  Regional 

Director(Central  Government)  has  stated  that  he  has  been  authorized  by  the 

Regional Director(WR) to file the affidavit and has further stated that both the 

companies were inspected under Section 209A of the Act during the year 2005 

and “any violation which may be noticed during the course of inspection, there 

will be no dilution for initiating legal action under the Act and that will not in any 

way affect the amalgamation. This part of the controversy was dealt with in paras 

13, 14 and 17 of the Order dated 9-2-2007 which can be taken as reproduced 

herein. The scheme having been approved by all concerned and by 99% of the 

shareholders of both the companies and the Central Government as well as the 

Official  Liquidator  not  having  objected to  the  same,  the  only function  of  this 

Court in this supervisory jurisdiction is only to examine and find out whether the 

scheme is just and fair to the minority of the shareholders and is otherwise not 

opposed  to  any  law or  public  interest  including  the  economic  interest  of  the 

country, though it is contended on behalf of the Objector by her learned Senior 

Counsel that the Court has a pivotal role to play in terms of the proviso below sub-

section(2) of Section 391 of the Act. While learned Senior  Counsel  on  behalf  of 
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the Petitioner has contended that the jurisdiction is not inquisitorial.  The relief 

being discretionary, it will be refused in case the aforesaid criteria is not met.  

6. It  was reiterated in  Order dated 9-2-2007 relying on the  law laid 

down by the Apex Court in Hindustan Lever Employees Union  v.  Hindustan 

Lever Ltd.((1995) 83 Company Cases 30) that the jurisdiction of the Company 

Court sanctioning a scheme of amalgamation is not appellate but only supervisory. 

That Section 394 of the Act casts an obligation on the Court to satisfy that the 

scheme for amalgamation or merger is not contrary to public interest and the basic 

principle of such satisfaction is none other than the broad and general principles 

inherent  in  any  compromise  or  settlement  entered  into  between the parties 

that  it  should not be unfair  or contrary to public policy or unconscionable.  In 

amalgamation of companies, the Courts have evolved the principle of “prudent 

business management tests” or that the scheme should not be a device to evade the 

law. In  Mehir H. Mafatlal v.  Mafatlal Industries Limited(1996 87 Company 

Cases 792) the Apex Court after considering various decided cases has come to 

the conclusion that the Company Court whilst sanctioning the scheme is not to go 

merely by the ipsi dixit of the majority of the share holders or creditors or their 

respective classes who might have voted in favour of  the scheme by requisite 

majority and the Court is required to consider the pros and cons of the scheme 

with a view to find out whether the scheme is fair, just and reasonable and is not 

contrary to any provision of law and does not violate any public policy. The Court 
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will not sanction a scheme which is otherwise or which is unjust to a class of share 

holders or creditors or whom it is meant.

7. To repeat, it was observed in Order dated 9-2-2007 that the Central 

Government through its Regional Director, has filed an affidavit through Registrar 

of Companies assuring the Court that any violation which have been noticed, there 

will be no dilution for  initiating legal action under the Act and that will not in any 

way affect  amalgamation. The action to be taken at  the most will  be criminal 

action against the Directors or other persons responsible for the violation of the 

relevant Sections. In case the said reports would lead to supercession of the Board 

of Directors of the petitioners, then the Regional Director would have certainly 

stated to be so and the fact that the Central Government has left the matter to the 

discretion of this Court would only indicate that there is nothing in the said reports 

which will come in the way of the Boards of the said Companies being superseded 

or approving the scheme of amalgamation.  As assured to this Court, the Central 

Government is bound to take criminal action against the Directors or other persons 

responsible for the violation of the relevant provisions of the Act.  The  Objector 

is  always  at  liberty  to  file  appropriate  proceedings  to  compel  the  Central 

Government to take necessary action, if permissible in law.

8. Notice is given to Central Government under Section 394A of the 

Act with the object to enable it to study the proposal and raise objections, if any, 

in the light of information available with it and with a view to assist the Court by 
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placing facts which it has and which otherwise might have not been disclosed to 

the Court by those approaching the Court so that the interests of the investing 

public do not suffer and so that such facts are also considered by the Court before 

any order is made. The Central Government as a repository of public interest has a 

duty and interest to ensure that public interest  i.e. interests of investing public do 

not  suffer  and  laws  are  not  violated.  As  stated  in  Modus   Analysis  and 

Information P. Ltd.((2008) 142 Company Cases 410(Cal))  notice is issued to 

Central Government to allow it to look into the mechanics of the scheme and to 

appraise the Court, upon scrutiny, the legality, propriety and reasonableness of the 

clauses  thereof.  The  Central  Government  is  required  to  ensure  that  there  is 

procedural  compliance  by  the  concerned companies  and that  the  terms of  the 

scheme are not opposed to public policy. The very fact that the Regional Director 

has not objected to the scheme, it is presumed that there is nothing in it which is 

illegal, or improper or unreasonable and it is not opposed to public interest. As 

stated in Larsen and Toubro(2004 Company Cases 523) if the Regional Director, 

after considering the material on record makes a positive statement in the Court 

that they have no objection to consider the scheme of arrangement in question, 

that is in itself sufficient reason to consider that the scheme is in public interest or 

at least  not against the public interest or interests of shareholders.

9. The first objection taken by the Objector is that the petitions filed are 

in violation of the provision of the proviso to sub-section(2) of Section 391 of the 

Act  as  the  companies  have  deliberately  suppressed  the  pendency  of  an 
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inspection/investigation initiated under the provisions of Section 209A of the Act. 

It  is  contended that  the said proviso casts a duty upon the Company Court to 

satisfy  itself  that  the  company  has  made  full  disclosure  of  the  material  facts 

relating to the company. It is further contended that the company has not disclosed 

in  the petition two very important  material  facts,  namely,  (i)  that  the criminal 

proceedings  are  pending  against  the  Directors  of  SIL  and  SGL  for  violating 

certain provisions of the Act as well as offences under the Indian Penal Code, and, 

(ii)  proceedings under Section 209A are pending against the companies which as 

per the Objector are proceedings like those under Sections 235 to 251 of the Act. 

As per the Petitioner a report of investigation under Section 209A can certainly be 

included under the provision of the said proviso as it would squarely fall under the 

caption of investigation made under the “alike” sections of the said Act and it is 

further contended neither SIL nor SGL have disclosed in the petitions about the 

pendency of the said proceedings. It is also submitted that both the companies had 

received  the  preliminary  letter  of  findings  dated  28-9-2005  but  intentionally 

omitted to disclose the same in the petitions which are filed before this Court and 

the  same  were  also  not  disclosed  to  the  shareholders  of  either  of  the  said 

companies  in  the  notice sent to them for summoning the statutory meeting to be 

held   on   8-5-2006   for  the  purpose  of  approving the scheme of amalgamation. 

In  this  context  reliance  has  been  placed  on  Miheer  H.  Mafatlal 

v. Mafatlal Industries Ltd.(supra) wherein the Apex Court has stated, inter alia, 

that  the  sanctioning  Court  has  to  see  to  it  that  all  the  statutory procedure  for 

supporting such a scheme has been complied with ... and all the requisite material 
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contemplated by the proviso to sub-section(2) of Section 391 of the Act is placed 

before the Court by the concerned Applicant seeking sanction for such a scheme 

and the Court gets satisfied about the same. Reliance is also placed on Bedrock 

Limited(1998 (4)  BCR 710)  wherein  it  has  been  held  that  a  party  seeking  a 

discretionary  relief  from  a  Court  must  come  with  clean  hands  and  must  not 

suppress  any  relevant  fact  from  the  Court  and  must  refrain  from  making 

misleading statements or from giving incorrect information to the Court. Reliance 

is also placed on T. Mathew v. Smt. Saroj G. Poddar((1996) 22 CLA 200). 

10. On the other hand, on behalf of the companies, it is submitted that 

Section  209A  of  the  Act  deals  with  “inspection  proceedings”  and  not 

“investigation proceedings” and the proviso to Section 391(2) of the Act is not 

applicable  to  inspection  proceedings  as  the  said  proviso  only  speaks  of 

investigation  proceedings  in  respect  of  the  company  under  Sections  235  to 

251  of  the  Act  and  the  like.  Reliance  is  placed  on  Zee  Telefilms  Limited 

(Appeal  No.164/03  decided  by  the  Division  Bench  of  this  Court 

on  12-3-2003)  wherein  it  was  held  that  Section  391(2)  of  the  Act  speaks  of 

investigation proceedings under Sections 235 to 251 of the Act in relation to the 

company and not to other proceedings. It is further submitted that assuming that 

proceedings under Section 209A is included in the proviso to Section 391(2) of 

the Act then the SIL had disclosed the inspection proceedings under Section 209A 

of  the Act to  the shareholders  in its  Explanatory Statement  accompanying the 

notice to the shareholders for the approval of the scheme as directed by this Court 
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by Order dated 18-3-2006 and it is only thereafter that the shareholders of SIL 

voted in  favour of  the scheme of  amalgamation.  Reliance has been placed on 

Reliance Petroleum Limited((2003) 46 SCL 38) contending that an inspection 

report under Section 209A of the Act cannot stand in the way of granting approval 

to the scheme of amalgamation, if other factors stand satisfied. It is submitted that 

one cannot wait to see the end of inspection proceedings which are bound to take 

its  own  course  and  its  own  time  and  that  an  endless  wait  cannot  be  in  the 

economic  interests  of  the  country  and  this  is  so  because  an  inspection  under 

Section 209A of the Act can only result in prosecution against the Directors /other 

Officers  responsible  for  the  contravention  of  various  Sections  of  the  Act  as 

indicated in the preliminary letter dated 17-2-2006 accompanying the two reports 

in respect of SIL and SGL and that it would not be in public interest nor in the 

interest of the company sought to be amalgamated in the light of the consent given 

by the majority shareholders. As regards the criminal complaints, it is submitted 

that criminal proceedings are separate proceedings and if the scheme is sanctioned 

such sanction would have no effect or impact on the criminal proceedings  which 

are totally alien and irrelevant to the present scheme.

11. The requirement of maintaining books of accounts are dealt with by 

Section 209 of  the Act and Section 209A of  the Act deals  with inspection of 

books of accounts while Section 224 deals with appointment and remuneration of 

auditors and Section 235 deals with the investigation of affairs of a company. The 

object  of  inspection  of  the  books  of  accounts  is  not  only  to  keep a watch 
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on   the   performance   of   the   companies   but  also  to  evaluate  the  level  of 

efficiency  in  the  conduct  of  the  affairs  of  the  company.  It  also  enables  the 

Government  to  ascertain   the  quantum of  profits  which  have  accrued but  not 

adequately  accounted  for  taxation  purposes,  concealment  of  income,  by 

falsification  of  accounts,  misuse of fiduciary responsibilities by management, 

for  personal  aggrandizement,  etc.  so  that  the  Government  can  take  effective 

emergent remedial measures before a company goes into liquidation and thus not 

only  save  the  industry  or  trade  as  such,  but  also  to  prevent  distress  to  the 

employees  and  workers.  The  object  of  inspection  is  also  to  ensure  that  the 

transactions have been validly entered into according to the rules and procedures 

and also to ascertain whether the statutory auditors have discharged their functions 

in certifying the true and fair view of the companies accounts and their proper 

maintenance.

12. Investigations  into  the  affairs  of  the  company  are  dealt  with  by 

Section 235 of the Act and sub-section(1) thereof gives to the Central Government 

a discretion to appoint one or more persons as inspectors to investigate the affairs 

of a company and to report thereon in such manner as the Central Government 

may direct while sub-section(2) gives no choice but to order an investigation when 

the requirements of that sub-section are fulfilled.  It is not disputed that an initial 

inspection report may invite an action by the Central Government of investigation 

into the affairs of the company in terms of Section 235 of the Act or it may also 

invite an action in terms of Sections 397/398 r/w 401 of the Act or for that matter 
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an action in winding up in terms of Section 433(h) of the Act. It is obvious that an 

inspection carried out in terms of Section 209A is different from an investigation 

carried out in terms of Section 235 of the Act and the very fact that the second 

follows  the  first,  they  cannot  be  termed  to  be  alike,  as  contemplated  by  the 

proviso.  An  inspection  of  books  of  accounts  and  investigation  of  affairs  are 

differently dealt with under the Act and one cannot be like the other and therefore 

what is required to be disclosed in terms of the proviso to the Section is only 

pendency of investigation proceedings and the like.  Inspection proceedings are 

not like investigation proceedings and therefore need not have been disclosed by 

the companies in the petition. That apart, even if inspection proceedings were to 

be  read  into  the  proviso  to  Section  391  of  the  Act  and  were  required  to  be 

disclosed,  the  Petitioners  cannot  be  attributed  with  suppression  of  facts.  The 

Petitioners have more than complied with the said proviso when the letter dated 

17-2-2006 was made part of individual notices to be sent to the shareholders, by 

Order dated 18-3-2006 and inspite of knowing the contents of the said letter dated 

17-2-2006 that the companies were inspected and certain contraventions of the 

Act were pointed out, the majority of shareholders have approved the  scheme of 

amalgamation. The said letter dated 17-2-2006 showed that SGL was inspected 

under Section 209A of the Act and was again reinspected and during the course of 

inspection certain contraventions of Section 269 r/w 198, 289 read with Article 

111 and 140 of the Articles were pointed out, etc. Not only the Court was aware of 

the said inspection reports but the shareholders too were made aware of the same. 

Whether it is this letter or that, the explanatory statement bares it all and nothing 
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more  than  that  was  required  to  be  placed  before  the  Court  or  before  the 

shareholders.   Even then,  they approved the scheme.   The passage of  time of 

almost three years and the stand taken by the Regional Director, clearly shows that 

investigations or action in terms of Section 401 of the Act are not in the offing.

13. In  Reliance  Petroleum  Limited(supra),  the  Gujarat  High  Court 

has clearly stated that inspection report under Section 209A of the Act cannot 

stand in  the  way  while granting approval to the scheme of amalgamation, if 

other  factors,  stand satisfied.  The  Court  has stated that upon inspection of 

books and records,  the person making the inspection  is  required  to report  to 

the  Central  Government  and  in  case  of  a  default  sub-sections  (8)  and  (9)  of 

Section 209A provided for  punishment,   but   the  same are in  relation to the 

company  or  its  officers and cannot come  in  the  way  while  granting approval 

to the scheme. In that case the scheme of amalgamation was sanctioned with a 

clarification that the sanction will  not  come  in  the  way  of  the  proceedings 

that  may be pending or that may  be  commenced  in  relation  to  its  liabilities 

arising  from  the  past activities. The same  also  could  be done in this case.  Past 

actions  certainly  could  not  be allowed  to  come  in  the way of future steps 

when past actions can otherwise  be adequately dealt  with  by  taking  appropriate 

action.

14. A  Division  Bench  of  this  Court  in  Zee  Telefilms  Limited 

(supra)  held  that certain proceedings filed under Sections 217(5),212(9), 209(5), 
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307(7) and 211(7) of the Act could not stall  in any manner the merger of the 

Programme Asia Trading Company Limited into Zee Telefilms Limited and that 

was particularly because the transferor company was  a fully owned company by 

the transferee company. In this case it was also held that those proceedings could 

continue  in  accordance  with  law and further  noted  that  the  Regional  Director 

having filed an affidavit and not having objected to the merger of the transferor 

company into the transferee company the merger could be granted. The ratio of 

both  the  aforesaid  decisions,  namely,  Reliance  Petroleum  Limited and  Zee 

Telefilms Limited(supra) is that inspections carried out under Section 209A of 

the Act can only result in  prosecutions of those responsible for the contravention 

of various sections of the Act and cannot come in the way of merger. In  Core 

Health Care Ltd. v. Nirma Limited(2007) 79 CLA 318) the Gujarat High Court, 

on facts which are similar to the facts of this case, has held that:-

“So  far  as  other  allegations  of 
malfeasance  and  misfeasance, 
mishandling of  the  property,  siphoning 
away  of  the  funds  and  purchase  of 
the  property  at  a  higher  price  or 
advancement   of   the   loans  are 
concerned,   the  same  cannot  be 
considered   in  these  proceedings.  For 
that,   the   objector-Mr.  Modi,  in  his 
capacity as a shareholder, would be free 
to take appropriate action in accordance 
with  law.  The  objections  of  Mr.  Modi 
deserve to and are hereby rejected.

From this  judgment,  it  would  be 
clear that in the scheme proceedings, the 
court  does  not  sit  in  judgment  over  the 
commercial wisdom of the parties to the 
scheme, the court has supervisory role in 
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the matter of sanction of the scheme, the 
court  is  not  required  to  find  out  as  to 
whether a better scheme could have been 
adopted  by  the  parties  and  unless  the 
court  finds  that  the action of majority is 
manifestly unfair and fraud is involved in 
the  scheme,  the  court  cannot  reject  the 
same”.

The  Court  further  held  that  a  scheme  can  always  be  sanctioned 

subject to, and, without prejudice to the liability, if any, in the civil and criminal 

proceedings in respect of the past transactions. It further held that an objection like 

transfer of funds to the subsidiaries  by giving interest  free loans could not be 

considered in proceedings under Sections 391-394 of the Act and the acts of the 

Board of Directors or the management of the Core had nothing to do with the 

present scheme. The Court also noted that Core was not amalgamated with Nirma 

nor is with winding up and if ultimately it is found with the Board or Directors or 

the  management  of  Core  is  guilty  of  an  act  of  commission  or  omission, 

mishapenings or malhapenings then it could certainly be brought before the Court 

and their liability under the law would continue. To repeat, from the time the said 

two inspection  reports  were  prepared,  almost  three  years  have lapsed,  and  no 

action has been taken by the Central Government either to proceed with inspection 

or  prevention  of  mismanagement  or  dissolution  and  the  stand  taken  by  the 

Registrar shows that no such action is contemplated and they would only take 

appropriate action in terms of the said inspection reports.  One is certainly not 

expected  to  wait  to  see  the  end  results  of  the  proceedings  which  the  Central 

Government  has  assured  will  be  launched  and  if  launched  are  bound  to  take 
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considerable number of years before the scheme of amalgamation is sanctioned. A 

scheme of amalgamation cannot wait for its sanction, for criminal proceedings to 

be launched, or if launched to be terminated and that is bound to take its own 

course and its own time. An endless wait cannot be in the interest of the holding 

Company  or  the  shareholders  of  both  or  the  investing  public  and  that  would 

certainly not be in public interest in the light of the consent given by the majority 

of  the  shareholders.  As  far  as  non  disclosure  of  the  filing  of  the  criminal 

complaints, firstly it may be stated that the objector could have raised this plea 

prior to the Order dated 18th March, 2006 and if raised, the Petitioners might have 

agreed that the same could also form part of explanatory statement sent with the 

notices to the shareholders. It is also not the case of the Objector  that any charge 

has been framed into the said criminal complaints filed by her. Filing of criminal 

complaints also cannot be equated with material facts required to be disclosed in 

terms of the proviso. On that count also, the petitions cannot be rejected. Those 

involved in contraventions of the provisions of the Act are bound to be punished 

for acts committed by them and merger cannot come in their way. In other words, 

if the merger is sanctioned it will have no effect or impact on the said complaints. 

The submission that  there is  violation of the proviso to Section 391(2) or  the 

Petitioners have suppressed material facts needs to be rejected.

15. That takes us to the proviso below sub-section(1)  of  Section 394 

which states that no compromise or arrangement proposed for the purpose of, or in 

connection  with,  a  scheme  for  the  amalgamation of a company, which is being 
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wound up,  with any other company, or  companies,  shall  be sanctioned by the 

Court unless the Court has received a report from the Registrar that the affairs of 

the company have not been conducted in a manner prejudicial to the interest of its 

members or to public interest.  It  is  contended on behalf of the objector that  a 

perusal of the report of the Registrar/Official Liquidator shows that he has handled 

the  matter  in  a  cavalier  fashion  without  any  concern  to  the  interest  of  the 

shareholders and the vesting public. It is submitted that the Registrar after calling 

for a report from M/s. S. R. Kenkre and Associates, Chartered Accountants has 

arrived at a conclusion that the affairs of the SIL had not been conducted in a 

manner prejudicial to the interest of its members or the public. It is submitted that 

the Registrar/Official Liquidator was aware about the inspection reports prepared 

by the Ministry of Company Affairs, New Delhi and was in possession of the 

same and thus was conscious of the fact that the Investigating Officer in the said 

reports had suggested the invocation of Sections 397, 398 r/w 388B, 401, 402 and 

406 of the Act including Section 542 of the Act against both the companies and he 

was also conscious of the fact that the report had unambiguously suggested that 

the  affairs  of  SIL  had  been  managed  in  a  manner  which  was  fraudulent  or 

unlawful in nature and thus prejudicial to the interest of its shareholders or to the 

public interest at large and in a manner oppressive of the members of the company 

and the said Registrar despite being in possession of the said reports and despite 

being aware of the contents of the same has stated in para 3 of his affidavit dated 

10-8-2006 that:-
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“This  report  of  the Official Liquidator
is mainly based on the report of the said
auditors and the Official Liquidator has 
no other material  either  to supplement 
or to comment on the same”.

16. It is further submitted that M/s. S. R. Kenkre and Associates in their 

report had opined that “the transferor company had generally complied with the 

provisions  of  the  Companies  Act,  1956”  and  the  said  observation  was  made 

entirely  on  the  basis  of  the  information  furnished  by  the  companies  and  had 

carried out no independent verification, and, it further stated in para 18 that the 

“confirmation was not done” by them due to paucity of time. The objector has 

submitted that the Registrar of Companies was aware of the inspection reports of 

both the companies and despite the same they were not considered either by the 

said  Chartered  Accountant  or  by  the  Registrar  of  the  said  companies  whilst 

arriving at their individual conclusions and forming an opinion that the affairs of 

SIL  have  not  been  conducted  in  a  manner  prejudicial  to  the  interest  of  the 

members  or  its  public  and thus  the  report  of  the  Registrar  certifying  that  the 

affairs of SIL have not been conducted in a manner prejudicial to the members of 

the public or to the public interest and thus the SIL has committed breach of the 

aforesaid proviso appended below clause (b) of sub-section(1) of Section 394 of 

the Act and in view of that, the present scheme of amalgamation  ought to be 

rejected.

17. On the other hand, it is submitted, on behalf of the Companies, that 
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it  is  a  well  settled  practice  that  the  Official  Liquidator  places  reliance  on 

Professional  Chartered Accountant's  report  in  observing that  the affairs  of  the 

company is not being conducted in a manner prejudicial to the members of the 

public and the  Official Liquidator has arrived at a finding that the affairs of the 

company has not been conducted in a manner prejudicial to the interest of its 

members or to the public. It may be noted that it is the Registrar of Companies 

who with authority from the Regional Director who has filed an affidavit and it is 

not the case of the Registrar of Companies that he was not aware of the inspection 

reports prepared by the Inspection Officer of the Ministry of Company Affairs 

and inspite of that he has opined that the affairs of the company have not been 

conducted in a manner prejudicial to the interest of its members or to the public. 

In doing so, the Registrar has certainly failed in his duties by not placing the 

correct facts before the Court. However, only because the Registrar of Companies 

has not placed the correct position as regards the affairs of SIL with reference to 

the said two inspection reports, in my view, it would not be a fit case to reject the 

scheme which has otherwise been approved by the majority of shareholders of 

both the companies and regarding which the Regional Director on behalf of the 

Central Government, as repository of public interest, has given his consent at the 

same time stating that any violation which might have been noticed at the time of 

inspection, legal action would be initiated regarding the same and that will not 

affect the amalgamation. The Court is only required to consider the report from 

the Registrar. It does not mean that in case the report is incorrect, the scheme 

itself needs to be rejected. A scheme which is just and fair to all shareholders, 
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cannot  be rejected because  the Registrar  has  failed in  his  duty in  placing the 

correct position before the Court and that would be like punishing the majority of 

shareholders for no fault of theirs. The stand taken by the Regional Director is 

more than clear that they would take action in terms of the inspection reports and 

the  reports  ought  not  to  come  in  the  way  of  merger  or  amalgamation.   The 

contention that the Regional Director has not discharged his duties as required by 

law cannot  be  accepted.  What  is  said  of  the  Registrar  cannot  be  said  of  the 

Regional Director. The Central Government has made its stand clear. It is not the 

stand of the Central Government that the scheme is contrary to law or sanctioning 

the same would adversely affect the interests of investing public. It was noted in 

the  Order   dated  9-2-2007  that  the  Assistant  Solicitor  General  had  made  a 

statement that the said two inspection reports would be placed in sealed cover 

before  the  Court,  if  required,  and it  was further  noted that  there  was nothing 

unusual by the stand taken by the Regional Director on behalf  of the Central 

Government. It may be stated that in Mihir H. Mafatlal v. Mafatlal Industries 

Ltd.(supra) also notice was issued to the Central  Government and the learned 

Additional Central Government Standing Counsel had appeared before the High 

Court and had submitted to the order of the Court making it clear that the Central 

Government was not to make any representation in favour or against the proposed 

scheme. The same position was in the case of Larsen and Tubro Limited(2004 

Company Cases 523, Vol.521). 

18. There cannot be any dispute with the proposition of law as stated in 
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T. Mathew  v.  Smt.  Saroj G.  Poddar(1996 22  CLA 200(Bom))  that  public 

interest demands that  irrespective of whether such a charge is levelled (i.e.  of 

evasion of tax) in  any  of  the  affidavits  filed,  it  is  the  duty  of  the  Court  to 

be satisfied with all  the aspects  of  the scheme.  The burden is  entirely on the 

propounder  to  remove  all  doubts  and  satisfy  the  Court's  conscience  that  the 

scheme is not only fair and reasonable but also not contrary to public interest, 

though on facts it stood on its own. Likewise, in Wood Polymer Ltd. v. Bengal 

Hotels(1977 Company Cases 597) the purpose of the scheme was found to be to 

escape capital gains tax and hence sanction was declined. Here, it may be noted 

that the Regional Director not having taken any objection to the scheme that it 

was not in the interest of the public or to the companies shareholders it is to be 

presumed that it is in public interest. In fact nothing has been brought forward on 

behalf of the objector to show that the scheme is not in public interest when the 

business of the subsidiary is being taken over by the holding company and the 

shareholders  of  the  subsidiary  are  being  adequately  compensated  by  issuing 

shares of the holding company.

19. The  third  objection  taken,  on  behalf  of  the  objector,  is  that  the 

proposed scheme is a ruse to stiffle further inquiry into the affairs of the transferor 

and  transferee  companies  and  their  delinquent  management  which  has  been 

initiated by the Ministry of Affairs, New Delhi, and, which inquiry could lead to 

the  winding  up  of  both  the  companies  or  the  Government  Directors  being 

appointed on the Board of either of the said two companies and is also a ruse to 
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camouflage  the  past  conduct  of  the  Directors  of  the  transferor  or  transferee 

companies.  This  appears  to  be  a  perception  of  the  objector  alone  since  the 

majority of the shareholders perceived the scheme otherwise. Even if it was so, 

this submission needs to be rejected in the light of the stand taken by the Central 

Government  through the  Regional  Director  that  the  acceptance  of  the  scheme 

would  not  come  in  the  way  of  action  to  be  taken  pursuant  to  the  said  two 

inspection reports. A scheme can also be sanctioned without prejudice to the civil 

or  criminal  liabilities  which might have been incurred in the light  of  the said 

inspection reports and therefore, the scheme can never be a ruse, even if intended, 

to cover the past liabilities.  In case there is any breach of Section 73 of the Act 

the same could also be taken care of by prosecuting those who are responsible for 

the said breach. Even if the objectors allegation is accepted that in the past SIL 

was used as a vehicle company for enrichment of the SGL and ultimately Mitsui 

and  Company  the  same  cannot  come  in  the  way  of  the  amalgamation  since 

necessary action both under civil as well as criminal law can be taken against 

those responsible in the light of the stand taken by the Regional Director. The 

scheme can never be used as a device to protect the delinquent Directors against 

the liabilities  and consequences which might have incurred in the past  and as 

reflected in the said inspection reports and the same cannot come in the way of 

approval of the scheme in the light of the limited jurisdiction which the Court 

exercises in  the matters  of  amalgamation.  As already stated,  on behalf  of  the 

Central Government the Regional Director has given a solemn assurance that the 

approval of the scheme will not come in the way of action which will be taken 
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against those found responsible for various violations as reflected in the said two 

reports and in the light of that the observations in the case of  J. S. Davar and 

another v. Dr. Shankar Vishnu Marathe and others (AIR 1967 Bombay 456) 

and in the case of T. Mathew v. Smt. Saroj G. Poddar(supra) are irrelevant in 

the facts and circumstances of this case. In the last mentioned case what the Court 

found was that the scheme was not genuine nor propounded in good faith and was 

put forward only as a cloak to cover the misdeeds of the Directors. Likewise the 

observations in the case of Calcutta Industrial Bank Limited((1948) Company 

Cases 144) are also irrelevant. There can be no quarrel with the observation made 

in the case of  Travancore National & Quilon Bank Ltd. (AIR 1939 Madras 

318) that even if the scheme is approved by majority of creditors the Court can 

decline to sanction it if it is made out that the object of the scheme is to veil the 

wrongs of the Directors and burke investigation in the matter.

20. The next objection of the objector is that the proposed scheme is 

based on unfair valuation of SIL thereby affecting the swap ratio of one share of 

SGL for five shares of SIL since there was systematic devaluation of the assets of 

SIL owing to the supply of materials at highly exaggerated prices; the valuation 

report prepared by the Chartered Accountants could not go behind the balance 

sheets;  no  explanation  was  given  by  both  the  companies  with  regard  to 

procurement of coke which has caused a loss of 152 crores; that the swap ratio 

ought  to  have  been  1:2;   that  the  valuation  report  of   N.  M.  Raiji  &  Co. 

and M/s. Haribhakti & Co. determining the swap ratio of 1:5 is not acceptable. In 
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fact the learned Senior Counsel, on behalf of Objector has severely criticized the 

valuation reports, as if this Court was sitting in appeal against the said reports. 

21. On  the  other  hand,  it  is  submitted  that  the  swap  ratio  has  been 

correctly arrived at based on a joint verification carried out by reputed valuers 

who have submitted their report to that effect and the same have been accepted by 

majority of the shareholders. It is also submitted that the objector has failed to 

produce her own independent valuation report which would state otherwise. It is 

also submitted that the procurement costs of a company situated at West Bengal 

could never be compared with consumption costs of another company situated in 

Goa  as  the  business  economy  of  that  location  is  totally  different  from  the 

economics  of  the  location  of  SIL  and  comparison  between  the  average 

procurement cost of one company situated is West Bengal with the consumption 

cost  of  another  company  situated  in  Goa  is  totally  misplaced,  irrelevant  and 

extraneous. 

22. In  Miheer  H.  Mafatlal v.  Mafatlal  Industries  Ltd.((1996)  87 

Company Cases 792) the Apex Court has stated that unless material is shown 

and  produced  on  record  to  show that  the  valuation,  as  done,  was  unfair,  or 

contrary to the record or material, the Court has no reason to interfere with such 

expert opinion in proceedings like this.  It is to be noted that the Court does not sit 

in appellate jurisdiction over the valuation done by the experts in the field and 

which has now been approved by a vast majority of the shareholders who in their 
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financial wisdom have found that it is just and it is only the objector who is going 

about saying it is unjust even without producing another expert report to prove to 

the contrary. Valuation is nothing but an estimate which is generally based to 

some extent on guess work and generally it varies from individual to individual. 

As stated by the Gujarat High Court in Reliance Petroleum Limited((2003) 46 

SCL 38) value is  a word of many meanings and the basic meaning is how much 

something is worth. The concept of value predominantly is used for the purpose 

of ascertainment of “price” or “value”. A fair value assumes that some values 

could  be  unfair.  In  this  case  reference  was made to  a  Book “Study on  share 

valuation” published by Institute of Chartered Accountants wherein it was stated 

that  “The subject  of  valuation  of  shares  has  always  been  controversial  in  the 

accounting profession. No two accountants have ever agreed in the past or will 

ever agree in future on the valuation of the shares of a company, as inevitably 

they  involve  the  use  of  personal  judgment  on  which  professional  men  will 

necessarily differ ...” and the Court noted that even an expert body of accountants 

had emphatically expressed an opinion that no two valuers would ever agree to a 

method of valuating the shares. In this case, joint valuation has been done by two 

renowned experts in the field and this has been accepted by the overwhelming 

majority of shareholders and being so there is no reason to hold that the valuation 

is  unfair,  only  because  the  objector  says  so.  In  Larsen  and  Toubro 

Limited((2004)  Company  Cases  523,  Vol.121)  this  Court  referred  to  various 

decisions  including  the  case  of  Miheer  H.  Mafatlal v.  Mafatlal  Industries 

Ltd.((1996) 87 Company Cases 792) and stated that unless material is shown and 
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produced on record to show that the valuation, as done, was unfair or contrary to 

the  record  or  material,  the  Court  has  no  reason  to  interfere  with  the  expert 

opinion. The Court also noted that the valuation of the shares which is mandatory 

in a scheme of amalgamation may not be necessary in cases of demerger since the 

shareholders  continued to  hold  shares  in  the  transferor  company and are  also 

issued  shares  in  the  transferee  company.  The  Court  also  referred  to  Piramal 

Spinning and Weaving Mills Ltd.((1980) 50 Company Cases 514) and reiterated 

that it is not possible for the Court to examine the various methods of valuation 

which are available for valuing the shares of the company. The valuation of shares 

is a technical matter which requires skills and expertise. There are bound to be 

differences  of  opinion  as  to  what  the  correct  value  of  shares  of  any  given 

company is. Simply because it is possible to value the shares in a manner different 

from the one which has been adopted in a given case, it cannot be said that the 

valuation which has been agreed upon, is unfair. The Court also noted  that in 

case all the shareholders of both the companies have  unanimously accepted the 

valuation which was arrived at by the auditors of the transferor and transferee 

companies and none of the shareholders had complained of any such unfairness. 

In  Miheer H. Mafatlal v.  Mafatlal Industries Ltd.(supra) the Apex Court has 

also reiterated that the valuation of shares is a technical and complex problem 

which  can  be  left  best  to  the  consideration  of  the  experts  in  the  field  of 

accountancy. Many imponderables enter the exercise of valuation of shares and 

which exchange ratio is better is in the realm of commercial decision of well 

informed equity shareholders.  It  is  not  for the Court  to sit  in appeal over this 
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valuation judgment over equity shareholders who are supposed to be men of the 

world and reasonable persons who know their own benefit and interest underlying 

any proposal scheme and who with open eyes have okayed the ratio and the entire 

scheme.  The  Apex  Court  also  noted  that  the  objector  had  not  produced  any 

contrary expert opinion for supporting his ipse dixit.  The same is the position in 

the case at hand. The Apex Court stated the correct legal position in the following 

words: 

“Once the exchange ratio of the shares 
of the transferee-company to be allotted 
to  the  shareholders  of  the  transferor-
company  has  been  worked  out  by  a 
recognized  firm  of  chartered 
accountants who are experts in the field 
of  valuation  and if  no  mistake can  be 
pointed  out  in  the  said  valuation,  it  is 
not  for  the  Court  to  substitute  its 
exchange  ratio,  especially  when  the 
same has been accepted without demur 
by  the  overwhelming  majority  of  the 
shareholders of the two companies or to 
say  that  the  shareholders  in  their 
collective  wisdom  should  not  have 
accepted the said exchange ratio on the 
ground that it will be detrimental to their 
interest”.

Reverting to the facts of the case the proposed share ratio has been 

arrived at by two experts in the field and has been approved by the vast majority 

of the shareholders who in their wisdom know what is best for them, particularly, 

considering the fact that the shares of the SIL were otherwise not listed. In Core 

Health Care Ltd. v. Nirma Limited(supra) the Court stated that:
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“It  is  also  to  be  seen  that  thumping 
majority had found that  the scheme is 
fair and reasonable, then it would not be 
possible  to  hold  that  any  further 
valuation  report  would  have  changed 
the exercise of discretion. I must agree 
with the petitioner that it is in the realm 
of commercial wisdom of the creditors 
as  to  what  should  be  the  amount 
payable  to  them under  the  scheme  of 
compromise.  Furthermore,  statutory 
majority  of  the  lenders  believe  that 
instead of waiting for years together and 
getting  uncertain  amount  of  money,  it 
would  be  advisable  to  take  what  is 
offered  to  them  under  the  scheme 
immediately,  then  majority  decision 
cannot  be  bypassed  or  thrown  away 
because  some  are  raising  some 
technical  objections.  At this  stage,  the 
court would also be required to see that 
what are the stakes”.

“If  majority  shareholders  and  the 
majority  of  the  lenders  are  of  the 
opinion that  particular  decision should 
be taken to receive best of the benefits 
and avoid delay, then further valuation 
report is not necessary”.

That  being  the  position  the  objections  as  regards  share  valuation 

need to be rejected.

23. The fifth objection taken is that the proposed scheme is invalid in 

view of the fact that it is in violation of the provision of Section 73 of the Act. 

This objection again needs to be rejected. Past events can't be a disqualification. 

Those  responsible  for  violation  can  be  prosecuted  and punished.  The  scheme 
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cannot be said to be in violation of Section 73 of the Act. Admittedly, the shares 

of SIL were not listed, and, at one time an exit option given was availed by the 

objector except for certain amount of shares. In case the SIL has violated Section 

73 of the Act by not listing its shares, the same can be dealt with by the authorities 

under  the  Act,  particularly  the  Central  Government  who  has  assured  that 

necessary action in terms of the inspection reports will be taken and therefore on 

that count approval to the scheme cannot be declined. Sanctioning of the scheme 

certainly  will  not  come in  the  way of  the  Directors  of  SIL  or  other  Officers 

responsible  for  acts  of  commission  or  omission,  misfeasance  or  malfeasance 

being dealt with in accordance with law. The observations of the Apex Court in 

Hindustan  Lever  Employees'  Union v.  Hindustan  Lever  Ltd.   and 

others((1995) Company Cases 30, Vol.83) that the Court will decline to sanction 

a  scheme  of  merger,  if  any  tax  fraud  or  any  other  illegality  is  involved,  are 

irrelevant for our purpose. The scheme itself is not contrary to any provision of 

law nor such any provision has been pointed out on behalf of the objector. I have 

already stated that taking over the business of a subsidiary and compensating the 

shareholders  of the same adequately with shares of SGL cannot be said to be 

violative of any public policy. If the Director of SIL are guilty of Section 73 for 

sins of omissions and commissions in that regard they can certainly be dealt with 

under the law, as stated on behalf of the Central Government pursuant to the said 

two inspection reports and it cannot be said that the scheme would enable the said 

Directors  or  other  Officers  to  wriggle  out  of  the  breach  of  the  provisions  of 

Section 73 of the Act.

70



24. The  objection  that  the  proposed  scheme  is  unconscionable  also 

needs to be rejected.  It  is  true that  in  the past  there was no exit  route to  the 

shareholders of SIL but at one stage an exit route was provided and was availed of 

by the objector and now yet another exist route has been provided for by allotting 

the  shares  in  the  SGL and because  of  that  the  scheme cannot  be  branded as 

unconscionable. An overwhelming majority of shareholders have not found it to 

be so nor the Central Government. The objection that the scheme ought not to be 

approved because the scheme involves the amalgamation of an Indian Company 

with a subsidiary of a foreign company also needs to be rejected since it has been 

stated on behalf of both the companies that both companies are Indian Companies 

and SIL was 88.85% subsidiary of SGL. The fact that the Central Government 

through its Regional Director has not opposed the scheme is indicative of the fact 

that it is in public interest or at any rate not opposed to public interest or public 

policy.  As  already  stated  the  repository  of  public  interest  is  the  Central 

Government who has made it clear that in case there are any violations as pointed 

out  in  the  inspection  reports  would  be  taken  care  of  and  there  would  be  no 

dilution of action against the management which will not come in the way of the 

sanctioning of the scheme. A scheme which is beneficial to the shareholders and 

which is not opposed to public policy cannot be rejected only because in the past 

certain contraventions of the provisions of the Act were made by those in charge 

of  the  management  of  the  company  and  for  that  reason  a  scheme  cannot  be 

rejected as being not bona fide. True, the objector will become the shareholder of 
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SGL after the scheme is approved but she is always at liberty to exit from it in 

case  she  feels  that  she  should  not  be  a  member  of  a  company  which  has 

committed violations of the provisions of the Act, in the past. 

25. The submission that the proposed scheme of amalgamation is devoid 

of any merit needs again to be rejected. The benefits arising from amalgamation 

have  been  stated  in  clause  15(i)  to  (vii)  which,  inter  alia,  show  that  the 

amalgamation will enable the establishment of optimum size of business which 

would  be  essential  for  better  utilization  of  the  available  resources  thereby 

ensuring long term economic and financial benefits to the transferee company and 

its employees and the transferee company with increase turnover and assets will 

be in a stronger position to raise funds for modernization, expansion and working 

capital  requirements  and  this  has  been  accepted  by  the  vast  majority  of  the 

shareholders of the companies and is not being opposed by any of the authorities 

under the Act and therefore there is no reason why the proposed scheme ought not 

to be accepted.

26. The objection as regards violation of Section 176(4) of the Act that 

proxies  were  solicited  by  the  Directors  in  favour  of  the  proposed  scheme of 

amalgamation was given up on behalf of the objector. 

27. On behalf of the objector, it is also submitted that several material 

facts have been suppressed from this Court which have been set out in paragraphs 
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5(iv), 5(viii),  5(ix) and 5(xv) of the affidavit of the objector dated 10-8-12006 

including the correspondence between SGL, BSE and the NSE with regard to 

SGL's  application  on  the  said  exchanges.  However,  in  my  opinion,  these 

objections are flimsy and need to be rejected. The explanatory statement gave a 

fair idea to the shareholders about the functioning of the companies. In any event, 

the same are immaterial for the purpose of the petitions. Otherwise, there can be 

no dispute with the proposition that all material facts are required to be placed 

before  the  Court  whilst  considering  sanction  of  a  proposed  scheme  and 

suppression of material facts would entitle the Court to reject the scheme.

28. Likewise,  the  objection  that  the  scheme  has  been  formulated  to 

wriggle out from the criminal complaints filed by the objector cannot be accepted. 

The said criminal  complaints  are bound to  take its  own time and in  case  the 

objector succeeds those responsible for the violations or commission of offences 

would be adequately punished.

29. In conclusion, it may be stated that the objections raised have no 

substance  at  all  and  it  appears  that  the  objector  has  a  grudge  against  the 

companies particularly SIL for not listing the shares of SIL as initially promised. 

The share valuation has been done by experts in the field and has been approved 

by the vast majority of the shareholders of both the companies and there is no 

reason why the same should not be accepted by this Court. There is nothing unfair 

in the scheme and in  a way it also gives an exit route to the minority shareholders 
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of  SIL  to  obtain  the  shares  of  the  SGL.  In  case  the  objector  is  unwilling  to 

continue to be a member of SGL she is always free to sell the shares and cease to 

be a member. There is nothing unfair in the said scheme and as stated on behalf of 

both  the  companies  and otherwise  accepted  by  the  overwhelming majority  of 

shareholders,  to  whom  no  oblique  motive  is  attributed.   The  merger  of  the 

subsidiary with the   holding company will  benefit  the  holding company.  The 

scheme is fair, just and reasonable and is not violative of any law or contrary to 

public interest.

30. In the light of the above, the objections are rejected with costs of 

Rs.25,000/- to be paid by the objector to SGL. The petitions succeed. However, it 

is made clear that the sanction to the scheme will not come in the way of either 

civil or criminal proceedings which may be initiated pursuant to the inspection 

reports as well as further progress of criminal complaints filed by the objector. 

                                                                                        N. A. BRITTO, J.

RD                                                                                                              
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IN THE HIGH COURT OF BOMBAY AT GOA

COMPANY PETITIONS NO. 9 & 10 OF 2006

COMPANY PETITION NO. 9  OF 2006
Sesa Industries, Panaji, Goa. .... Petitioner

V/s

COMPANY PETITION NO. 10 OF 2006
Sesa Goa Ltd. Panaji, Goa. .... Petitioner

V/s

Mr. R.G. Ramani, Advocate for the Petitioners.
Mr. C.A. Ferreira, Asst. Solicitor General for Central Government.
Mr. V.A. Lawande, Advocate for the Objector.

CORAM : N.A. BRITTO, J.

DATE    : 18/12/2008

P.C. :

Shri Ramani is present on behalf of the petitioners.  Shri C.A. Ferreira, 

learned  Assistant  Solicitor  General  is  present  on  behalf  of  the  Central 

Government and Shri V.A. Lawande is present on behalf of the Objector.

2. Shri Ferreira, upon instructions, states that page 9 of Sesa Goa's report 

is not available with the Regional Director, in the original report, and inquiry 

is being made with the Inspector who had prepared the said report and who is 

presently posted in Calcutta. It is but obvious that production of page 9 will 

take some time, but this Court need not wait for the same.  Page 15 submitted 

on  5/12/2008 be  placed  at  the  appropriate  page  of  the  paper  book.   The 

Regional Director is at liberty to produce page 9 of Sesa Goa's report as soon 
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as it is available.

3. Judgment  pronounced,  dismissing  the  objections  and  allowing  the 

petitions.   Shri  Ramani  on  behalf  of  the  petitioners,  submits  that  the 

petitioners be dispensed with from filing of drawn up order and instead be 

allowed to file with the Registrar of Company a certified copy of the order of 

this  court  passed  today along with  authenticated  copy of  the  Scheme for 

Amalgamation.  Request granted.

4. Costs of each petition of Rs. 10,000/- to be paid by the petitioners to 

the Central Government and to the Registrar of Companies, each.

5. Shri Lawande, the learned Counsel on behalf of the Objector prays for 

stay  of  operation  of  the  judgment/order  passed  today  dismissing  the 

objections  and  granting  the  petitions.   Shri  Ramani  on  behalf  of  the 

petitioners objects.  Considering the facts and circumstances of the case and 

including the time taken for disposal of the petitions, in my view, this is not a 

fit case to stay the operation of the judgment/order.  Request rejected.  

6. Authenticated copy be issued to the Objector on payment of necessary 

charges.

N.A. BRITTO, J.

NH/-
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 IN THE HIGH COURT OF BOMBAY AT GOA 

COMPANY APPEAL NO.4  OF 2008 
WITH 

COMPANY APPLICATION NO.48/2008

Krishna H. Bajaj,
24/25, Bharatiya Bhavan, 
7th Floor, 72, Marine Drive, 
Mumbai – 400 020 through  her 
constituted  Attorney 
Mr. Shailesh Bajaj.           .......        Appellant. 

Versus 

1. Sesa Industries Ltd.,
Sesa Ghor, 20 EDC Complex, 
Patto, Panjim, Goa 403 001. 

2. The Regional Directorate
(Western Region), Everest
5th Floor, 100  Netaji Subhash 
Road, Mumbai – 400 002. 

3. Registrar of Companies, Goa
Daman & Diu, Panaji, Ministry of 
Company Affairs, Govt. of India, 
Company  Law Bhavan, 
Plot No. 21, EDC Complex, 
Patto, Panjim, Goa 403 001

4.  The Official Liquidator High 
Court of Judicature at Bombay, 
Panaji Bench, Goa.  ........          Respondents. 
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Mr. Shailesh Bajaj, Appellant in person  (duly constituted attorney).

Mr.   J.  J.  Bhat,  Senior  Advocate with Mr.  R. Chagla and Mr. R. G. 
Ramani, Advocate for respondent No. 1. 

Mr. C. A. Ferreira,  Asst. Solicitor General for respondents No.2 & 3.

                        CORAM  :   P.B. MAJMUDAR &
   C.L. PANGARKAR, JJ.   

                                     
        Date of reserving the Judgment : 

    31st January, 2009.

        Date of pronouncing the Judgment : 
     21st February, 2009.   

        

J U D G M E N T :  (Per P.B. MAJMUDAR, J.) 
 

  The matter was heard at length at the admission stage, as 

the  contesting  parties  are  all  appearing  in  the  matter  through  their 

Advocates.  Learned  Asst.  Solicitor  General   is  appearing   for 

respondent No.2 and so far as Registrar of Companies is concerned, in 

the original  proceedings,  he has filed an affidavit   on behalf  of  the 

Regional Director  and it was agreed by both sides that the matter can 

be  decided  finally  at  the  stage  of  admission  itself.  As  regards 

respondent  No.  4,  for  the  first  time  when   an  order  was  passed  on 

24.12.2008, the Official Liquidator  had appeared   and his appearance 
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is shown in that order.   However, since there was some error in the 

name of Official Liquidator,  the same was corrected as   Shri Sanjay 

Kumar Gupta  in  the  next  order  dated  31.12.2008.   Accordingly,  the 

matter  was  heard  finally  and  a  formal  order  of  admission  is  passed. 

Admit.  Respective  Advocates  waive  service  for  the  concerned 

respondents.  The Appeal is now being disposed off by this Judgment. 

2. This  appeal  is  directed  against  the  Judgment  and  Order 

dated 18.12.2008 delivered in Company Petition Nos. 9 and 10 of 2006. 

The Sesa Industries Limited (SIL)  submitted a company petition for 

sanctioning  a  scheme  of   amalgamation   between  the  petitioner 

Company  i.e.  Transferor  Company  and  the  Transferee  Company  i.e. 

Sesa  Goa Limited (SGL) which  was  incorporated  on  25.6.1965  as  a 

private  limited   company,  and subsequently  became a  public  limited 

company with effect from 16.5.1994.   The SIL was incorporated on 

17.5.93.   The scheme of  amalgamation  is  annexed as  Annexure A-6 

along with the Company Petition.    On behalf of the present appellant, 

objections were  lodged    before the learned Company Judge opposing 

the  scheme of  amalgamation  on  various  grounds  and  as  per  various 

objections taken by the objector before the learned Single Judge, it was 
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prayed  on  behalf   of  the  objector   that  the  scheme  may  not  be 

sanctioned.  The learned Company Judge, by the impugned Judgment 

and  Order  came to  the  conclusion  that  there  is  no  substance  in  the 

objections raised by the objector.  The learned Company Judge found 

that   the objector has a grudge  against the companies, particularly SIL 

for  not  listing  the  shares  of  SIL as  initially  promised.   The  learned 

Company Judge found that there is nothing unfair in the scheme.  The 

learned Company Judge also found that the scheme also gives an exist 

route  to the minority shareholders  of SIL to obtain the shares of SGL. 

The  learned  Company  Judge  found  that    in  case  the  objector  is 

unwilling to continue to be a member of SGL, she is always free to sell 

the shares and cease to be a member of SGL.  The learned Company 

Judge found that there is  nothing unfair  in the said scheme,  as the 

scheme is accepted by overwhelming majority of the shareholders of the 

Company.   The learned Company Judge also found that the merger of 

the subsidiary company with the  holding company  will  benefit  the 

holding company.  The learned Company Judge also found that the said 

sanctioning   of  the  scheme will  not,  in  any way affect  the   civil  or 

criminal proceedings  which may be initiated  pursuant to the inspection 

reports,  as well as further progress of criminal complaint filed by  the 
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objector.  The learned Single Judge, accordingly,  allowed the Company 

Petition   by  sanctioning  the  scheme  by  Judgment  and  Order  dated 

18.12.2008.  

3. Being  aggrieved by the said order, the appellant-objector 

has  filed  this  appeal.    The  appellant  who  is  appearing  as  party  in 

person, has challenged the said order of the learned Company Judge on 

various grounds.  It is submitted  on behalf of the appellant  that the 

direction given by a Division Bench of this Court in Appeal No.268/07 

vide  order  dated  25.4.2007   has  not  been  complied  with,   as  the 

Division Bench  has  observed in the said order that the Company Judge 

should  take   into  consideration  the  reports  before  passing  any  final 

orders in the matter of approving the scheme of amalgamation of two 

companies for considering the purpose of its relevancy.   It is submitted 

by  the  party  in  person  that  in  view  of  the  reports  of  the  Central 

Government, Ministry of Company Affairs, the Scheme should not have 

been sanctioned  by the learned Single Judge, as it is clear that it is a 

case  of  siphoning  of  funds  and  because  of  the  same,  minority 

shareholders  are affected.  It is submitted that as per the reports, both 

the Companies have committed a fraud  and since the scheme is against 
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the public  interest,  the  same is  not  required to be sanctioned.    It  is 

submitted that  the proposed scheme is nothing but an operation on the 

minority  shareholders.  It  is  submitted  that  after  amalgamation,  the 

transferor  company  shall  stand  dissolved  and  therefore,  no  action 

against the company will be maintainable.   It is further submitted that 

the  transferor  Company has  not  disclosed   the  fact  in  petition  about 

pending investigation under Section 209A of the Companies Act.  It is 

also submitted that as per the proviso to Section 391 of the Companies 

Act  no  order  sanctioning  any  compromise  or  arrangement  shall  be 

made,  unless  the  Court  is  satisfied   that  the  company or  any  other 

person by whom an application has been made under sub-section (1) 

has disclosed  to the Court by affidavit or otherwise, all material facts 

relating  to  the company, such as   the  latest  financial  position  of  the 

company,  the  latest  auditor's  report  requiring   the  accounts  of  the 

company, pendency of any investigation proceedings in relation to the 

company under Sections 235 to 351.  It is submitted that  the scheme 

could not have been sanctioned in view of the fact that the company has 

not disclosed  in the petition  pendency of investigation, as the said fact 

is also required to be disclosed as per the said proviso to Section 391. 

It  is  also  submitted  that  since  the  company  has  suppressed  the  fact 
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about  the  investigation  being  carried  out  and there  is  adverse  report 

against the company, the scheme should not have been sanctioned by 

the learned Single Judge.  It is submitted that the report  of the Registrar 

of  Companies,   having  not  been accepted   by the  learned  Company 

Judge,  the  learned   Company Judge  should  not  have  sanctioned  the 

scheme of amalgamation.   It   is  further submitted that   the proposed 

scheme of amalgamation was based on an invalid scheme in view of the 

fact that the same is in violation of Section 73 of the Companies Act. It 

is submitted that the shares of SIL  though were required to be listed on 

the Stock Exchanges as per the provisions of the law, as also in terms of 

the promises given by the petitioning company to its shareholders at the 

time of initial public offering, have not been listed till the date.    It is 

submitted that the shares  of respondent No.1 Company are not listed 

on any of the Sock Exchanges in India, nor any application has been 

made by the said company for getting its shares listed and, in view of 

the  same,   there  is  violation  of  Section  73  of  the  Companies  Act 

inasmuch as  it was statutorily  bound to refund  the monies so collected 

by it from its shareholders along with interest due.  It is  also submitted 

that since  there is violation of Section 73 of the Companies Act,   entire 

allotment  of  shares  of  respondent  No.1  Company   is  invalid.  It  is 
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submitted  that  the  proposed scheme  was  an unconscionable  scheme 

inasmuch as the minority shareholders  of the transferor company have 

been subjected to complete operation by a majority, i.e. by transferee 

Company.  It is also submitted  that the entire scheme has been floated 

with a view to  stifle further investigation which is pending against the 

transferor  Company.  It  is  submitted  that  there  is  also  violation  of 

Section 394(2) of  the Companies Act, as appropriate material was not 

placed in the meeting before the shareholders.  It is also submitted that 

the Regional Director himself has not filed any affidavit, but,  on his 

behalf  the  Registrar  of  Companies  has  filed  an  affidavit  and  the 

Registrar was also acting as an Official Liquidator.  It is submitted that 

the Official Liquidator has also filed an affidavit.   The same  person 

could not have filed an affidavit in his capacity as Registrar  and in that 

respect,  an affidavit  should have been filed by the Regional Director 

himself,  as  the  Official  Liquidator  and  the  Registrar,   both  are 

functioning  in  a  different  capacity  and  when  their  interest  is 

overlapping, the same person could not have filed two affidavits, one in 

the capacity  as  the   Official Liquidator  while the other in the capacity 

as   the Registrar.    It  is  submitted that  the  financial  reports  of  the 

Chartered  Accounts  also  do  not  reflect   the  correct  picture,  as  the 
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Chartered Account has gone only as per the entries in the Company's 

Books  of  Account  and  as  per  the  Balance  Sheet.   On the  aforesaid 

grounds, the party in person submitted that the scheme, in question, is 

not  required  to  be  sanctioned  and,  therefore,  order  of  the  learned 

Company Judge is required to be set aside and this Court may reject the 

scheme submitted by the Company by not sanctioning the same.  The 

party  in person has relied upon the following decisions to substantiate 

his say.  

1) Miheer H. Mafatlal v. Mafatlal Industries Ltd., 

reported in Company Cases Vol. 87 page 792.

2) In re Travancore National and Ouilon Bank Ltd., 

reported in AIR 1939 Madras 318.

3) In the matter of Calcutta Industrial Bank Ltd., 

reported in Company Cases Vol. XVIII page 144.

4) J.S. Davar and another v. Dr. Shankar Vishnu 

Marathe and others, reported in AIR 1967 Bombay 

456 (V 54 C 98).

5) T. Mathew v. Smt. Saroj G. Poddar and others, 

reported in (1996) 22 CLA 200 (Bom.)

6) Bedrock Ltd., reported in 1998(4) Bom. C.R. 710.

7) Modus Analysis and Information P. Ltd. and 

others, In re.,reported in [2008] 142 Comp Cas 410 

(Cal).

8) Larsen and Toubro Limited, In re., reported in 2004 
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page 523

9) Jyotsna Nalinikant Kilachand and others v.  

Nandlal Kilachand Investment Pvt. Ltd. and others, 

reported in 1996 page 361.

10)Raymond Synthetics Ltd., and others v. Union of  

India and others, reported in AIR 1992 Supreme 

Court 847.

11)Hindustan Lever Employees' Union v. Hindustan 

Lever Ltd. and others, reported in Company Cases 

Vol. 83 page 30.

12) 1. Securities and Exchange Board of India  

(Appeal Lodging No. 520 of 2002 in Company 

Petition No. 203 of 2002 in Company Application 

No. 18 of 2002) 2. Union of India (Appeal Lodging 

No. 526 of 2002 in Company Petition No. 203 of 

2002 in Company Application No. 18 of 2002) v. 

Sterlite Industries (India) Ltd.

13)Wood Polymer Limited, In re. and Bengal Hotels  

Pvt. Ltd., In. re., reported in 1977 page 597.

14)IPCO Paper Mills Ltd., In re. Reported in 1984 page 

281.

15)Mahendra Kumar Sanghi v. Ratan Kumar Sanghi, 

reported in Spl. A. Nos. 24 and 30 of 1994 – 

Equivalent Citation : RLW 2003(3) Raj 1529, 

[2003]44SCL592(Raj), 2003(1) WLC 445.

16)Sesa Goa Limited & Ors. v. State of Maharashtra  
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& Anr. Writ Petition No. 2739 of 2006.

17)Shree Niwas Girni Kamgar Kriti Samiti v.  

Rangnath Basudoo Somant and others reported in 

Appeal no. 821 of 1994 in Company Application no. 

339 of 1994 in Company Petition No. 642 of 1983. 

4. Learned  Senior  Counsel  Shri  Bhat  appearing  for 

respondent No.1, on the other hand, submitted that there is no substance 

in any of the objections  raised by the objector.   Mr. Bhat submitted 

that the party in person mainly relied upon the contents of the reports 

submitted by the Deputy Director  on behalf of the Ministry of company 

Affairs,  New  Delhi.   It  is  submitted  that  the  matter  is  only  at  the 

inspection  stage and there  is nothing  to suggest that  subsequently  it 

has  resulted  into  any  further  investigation  against  the  affairs  of  the 

Company.  Mr.  Bhat  submitted  that  the inspection  carried  out  under 

Section 209A of the Act cannot be construed as an investigation against 

the company.   It is submitted by Mr. Bhat that if the contention  of the 

party in person is accepted   that the share allotment is void or that  it is 

in violation of Section 73 of the Companies Act,   then the objector 

cannot be said to be a shareholder on the basis of void allotment.  He 

has, however, submitted that there is no breach of  Section 73 as the 
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allotment was not made in favour of the public at all.  It is submitted 

that the only right available  to the petitioner is  to claim money and 

even that claim  is also time-barred.  It is submitted that the objector can 

still pursue his remedy against the transferee company and  his right is 

not  extinguished   by sanctioning  the scheme of  amalgamation.   It  is 

submitted by Mr. Bhat that assuming that the Directors  have committed 

any wrong act or even if they have committed any offence, the remedy 

of taking out   prosecution against the erring Director or Directors is 

available  and that cannot be a ground  for rejecting the scheme. Mr. 

Bhat  further  submitted  that  the   Registrar  of  Companies  who   is  a 

delegate   of  the  Regional  Director  of  Company  Affairs  has  already 

delegated the powers to the Registrar  of Companies  for filing affidavit 

and   the Registrar of Companies has already made  its stand clear  in 

the affidavit.    It  is  submitted that  the respondent  company had also 

filed a writ petition before the High Court of Bombay for quashing the 

proceedings and the learned Company Judge was pleased to hold that 

there  is  no violation  of  Section 73.   Mr.  Bhat  further  submitted that 

ultimately the inspection reports were already placed before  the learned 

Company  Judge  and  the  said  aspect  was  also  placed  before  the 

shareholders during the meeting and, therefore, when the  majority of 
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shareholders  have  approved  the  scheme,  it  cannot  be  said  that 

respondent company has defrauded the shareholders in any manner and 

no fact  is  suppressed from the shareholders.   It  is  submitted that  the 

investigation  as  well  as  the  inspection,  both  are  different  things  and 

they are separate chapters for the same.  It is submitted that the scheme 

is not  against the public interest in any manner and since majority  of 

the shareholders  have approved the scheme in their wisdom, this Court 

cannot  sit  in  appeal   over  such  decision   at  the  time of  considering 

whether the  scheme should be sanctioned or not.   Mr. Bhat  has relied 

upon the following decisions to substantiate his say that the objections 

raised  by  the  objector   is  devoid  of  any  merit   and  the  scheme  is 

required to be sanctioned.  

1) Reliance Petroleum Ltd., In Re., reported in [2003] 46 Scl 38 
(Guj)

2) Zee Telefilms  Limited,  In re.,  reported  in  Appeal  No.  164 of 

2003 in C.P. no. 1116 of 2002

3) Kalpana Bhandari & ors. v. Securities & Exchange Board of  

India & ors., reported in Writ Petition No.,1604 of 2003.

4) Sesa Industries Ltd. v. Krishna H. Bajaj, reported in Misc. Civil 

Appln.  no.  24  of  2007  in  Company  Petition  no.  9  of  2006 

connected with company Appln. no. 1 of 2006.

5) Miheer H. Mafatlal v. Mafatlal Industries Ltd., reported in 

Company Cases Vol. 87 page 792.
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 It is submitted that  in view of the Judgment of the  Supreme Court in 

Miheer  H.  Mafatlal  v.  Mafatlal  Industries  Ltd.,  (supra),   only two 

aspects  are  required  to  be  considered   by  the  Court  at  the  time  of 

sanctioning the scheme.  It is submitted that there is no violation of any 

statutory rules.  It  is also submitted by Mr. Bhat  that the valuation of 

the shares is properly done or not  is in the realm  of the expert body 

and once the Chartered Accountants have accepted the said valuation, 

this Court cannot sit in appeal over the said decision of the expert body. 

It is also submitted by  Mr. Bhat that  it is true  that the same person 

was acting  as a Registrar as well  as Official Liquidator  Since their 

interest is not conflicting even if same person has filed an affidavit in 

two  different  categories,  that  cannot  be  said  to  be  any  violation  of 

statutory provision.     

5. We have heard both sides at  great length and we have gone 

through voluminous  record and proceedings. We have also considered 

the  scheme  submitted  by  the  respondent  Company.   We  have  gone 

through the Judgment  of the learned Company Judge and we have also 

gone through   various judgments  cited by both sides.  At this stage, it 

is  necessary  to  make  a  reference  to   various  provisions  of  the 
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Companies Act, more particularly Sections 391, 392, 393 and 394 of the 

Act.  The said sections read thus : 

“391  –  Power  to  compromise  or  make 

arrangements with creditors and members – (1) 

Where a compromise or arrangement is proposed -

(a)  between  a  company  and  its  creditors  or 

any class of them;

     or 

(b)  between  a  company and its  members  or 

any  class  of  them,  the  (Tribunal)  may,  on  the 

application  of  the  company  or  of  any  creditor  or 

member  of  the  company  or,  in  the  case  of  a 

company  which  is  being  wound  up,  of  the 

liquidator, order a meeting of the creditors or class 

of creditors, or of the members or class of members, 

as the case may be to be called, held and conducted 

in such manner as the (Tribunal) directs.

(2) If a majority in number representing three-

fourths  in  value  of  the  creditors,  or  class  of 

creditors,  or  member,  or  class  of  members  as  the 

case may be, present and voting either in person or, 

where proxies are allowed (under the rules   made 

under section 643) by proxy, at the meeting, agree 

to any compromise or arrangement, the compromise 

or arrangement shall, if sanctioned by the (Tribunal) 

102



be binding on all the creditors, all the creditors of 

the class, all the members, or all the members of the 

class, as the case may be, and also on the company, 

or, in the case of a company which is being wound 

up,  on  the  liquidator  and  contributories  of  the 

company:

[Provided  that  no  order  sanctioning  any 

compromise  or  arrangement  shall  be  made by the 

[Tribunal] unless the [Tribunal] is satisfied that the 

company  or  any  other  person  by  whom  an 

application has been made under sub-section (1) has 

disclosed  to  the  [Tribunal],  by  affidavit  or 

otherwise, all material facts relating to the company, 

such as the latest financial position of the company, 

the  latest  auditor's  report  on  the  accounts  of  the 

company,  the  pendency  of  any  investigation 

proceedings  in  relation  to  the  company  under 

sections 235 to 351, and the like.] 

(3)  An  order  made  by  the  [Tribunal]  under 

sub-section (2) shall have no effect until a certified 

copy of the order has been filed with the Registrar.

(4)  A  copy  of  every  such  order  shall  be 

annexed to every copy of the memorandum of the 
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company issued after the certified copy of the order 

has  been  filed  as  aforesaid,  or  in  the  case  of  a 

company not having a memorandum, to every copy 

so issued of the instrument constituting or defining 

the constitution of the company.

(5)If default is made in complying with sub-

section  (4),  the  company, and every officer  of  the 

company who is in default, shall be punishable with 

fine which may extend to [one hundred rupees] for 

each copy in respect of which default is made.

(6)The  [Tribunal]  may, at  any time after  an 

application  has been made to it  under this section 

stay the commencement or continuation of any suit 

or proceeding against the company on such terms as 

the  [Tribunal]  thinks  fit,  until  the  application  is 

finally disposed of.

392.  Power  of  Tribunal  to  enforce 

compromise  and  arrangement –  (1)  where  the 

tribunal  makes  an  order  under  section  391 

sanctioning  a  compromise  or  an  arrangement  in 

respect of a company, it -

(a) shall have power to supervise the carrying 
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out of the compromise or an arrangement; and

(b) may, at the time of making such order or 

at any time thereafter, give such directions in regard 

to  any  matter  or  make  such  modifications  in  the 

compromise  or  arrangement  as  it  may  consider 

necessary for the proper working of the compromise 

or arrangement. 

(2) If the Tribunal aforesaid is satisfied that a 

compromise  or  an  arrangement  sanctioned  under 

Section 391 cannot be worked satisfactorily with or 

without  modifications,  it  may,  either  on  its  own 

motion  or  on  the  application  of  any  person 

interested  in  the  affairs  of  the  company,  make an 

order winding up the company, and such an order 

shall be deemed to be an order made under Section 

433 of this Act.

(3) The provisions of this section shall, so far 

as  may be,  also apply to a company in respect  of 

which  an  order  has  been  made  before  the 

commencement  of  the  Companies  (Amendment) 

Act,  2001  sanctioning  a  compromise  or  an 

arrangement.]
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393.  Information  as  to  compromises  or 

arrangements with  creditors  and  members  –  (1) 

Where  a  meeting  of  creditors  or  any  class  of 

creditors, or of member or any class of members, is 

called under section 391 -

(a)  with  every  notice  calling  the  meeting 

which is sent to a creditor or member, there shall be 

sent also a statement setting forth the terms of the 

compromise  or  arrangement  and  explaining  its 

effect;  and  in  particular,  stating  any  material 

interests of the directors'  managing director 1[***] 

or  manager  of  the  company,  whether  in  their 

capacity as such or as members or creditors of the 

company  or  otherwise,  and  the  effect  on  those 

interests  of the compromise or arrangement if, and 

in so far as, it is different from the effect on the like 

interests of other persons; and

(b) in every notice calling the meeting which 

is  given by advertisement,  there  shall  be  included 

either such a statement as aforesaid or a notification 

of  the  place   at  which  and  the  manner  in  which 

creditors or members entitled to attend the meeting 

may obtain copies of such a statement as aforesaid.
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(2)  Where  the  compromise  or  arrangement 

affects  the  rights  of  debenture-holders  of  the 

company,  the  said  statement  shall  give  the  like 

information and explanation as respects the trustees 

of any deed for securing the issue of the debentures 

as it  is required to give as respects  the company's 

directors.

(3)  Where  a  notice  given  by  advertisement 

includes  a  notification  that  copies  of  a  statement 

setting  forth  the  terms  of  the  compromise  or 

arrangement proposed and explaining its effect can 

be  obtained  by  creditors  or  members  entitled  to 

attend  the  meeting,  every  creditor  or  member  so 

entitled  shall,  on  making  an  application  in  the 

manner indicated by the notice, be furnished by the 

company,  free  of  charge,  with  a  copy  of  the 

statement.

(4) Where default is made in complying with 

any  of  the  requirements  of  this  section,  the 

company, and every officer of the company who is 

in default, shall be punishable with  fine which may 

extend  to  (fifty  thousand  rupees);  and  for  the 

purpose  of  this  sub-section  any  liquidator  of  the 

company and any trustee of a deed for securing the 
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issue of debentures of the company shall be deemed 

to be an officer of the company.:

Provided that a person shall not be punishable 

under this sub-section if he shows that  the default 

was due to the refusal of any other person, being a 

director,  managing  director  1[***]  manager  or 

trustee  for  debenture  holders,  to  supply  the 

necessary particulars as to his material interests.

(5) Every director, managing director, 1[***] 

or  manager  of  the  company, and every trustee  for 

debenture holders of the company, shall give notice 

to the company of such matters relating to himself 

as may be necessary for the purposes of this section; 

and if he fails to do so, he shall be punishable with 

fine which may extend to [five thousand rupees].

                 Section 394. Provision for facilitating 

reconstruction and amalgamation of companies. - 

(1) Where an application is made to the [Tribunal] 

under  Section  391  for  the  sanctioning  of  a 

compromise  or  arrangement  proposed  between  a 

company and any such persons as are mentioned in 

that section, and it is shown to the [Tribunal]-

(a) that the compromise or arrangement has been 
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proposed for the purpose of, or in connection with 

a scheme for the reconstruction of any company or 

companies,  or  the  amalgamation  of  any  two  or 

more companies; and 

(b) that under the scheme the whole or any part of 

the  undertaking,  property  or  liabilities   of  any 

company concerned  in the scheme (in this section 

referred  to  as  a  “transferor  company”)  is  to  be 

transferred  to  another  company  (in  this  section 

referred to as “the transferee company”); 

the [Tribunal] may, either by the order sanctioning 

the  compromise  or  arrangement   or  by  a 

subsequent order, make provision for all or any of 

the following matters:-

(i)  the transfer  to the transferee company  of the 

whole or any part of the undertaking, property or 

liabilities of any transferor company; 

(ii)   the  allotment  or  appropriation  by  the 

transferee  company  of  any  shares,  debentures 

policies,  or  other  like  interests  in  that   company 

which, under the compromise or arrangement, are 

to be allotted or appropriated by that company to 

or for any person;

(iii)  the  continuation  by or  against  the  transferee 

company of any legal proceedings pending by or 

against any transferor company;
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(iv)  the dissolution,  without   winding up,  or  any 

transferor company;

(v) the provision  to be made for any persons who, 

within such time and in such manner as the Court 

directs  dissent  from  the  compromise  or 

arrangement; and 

(vi)  such  incidental,  consequential  and 

supplemental  matters  as  are  necessary  to  secure 

that  the  reconstruction  or  amalgamation  shall  be 

fully and effectively carried out; 

[Provided  that  no  compromise  or  arrangement 

proposed  for  the  purposes  of,  or  in  connection 

with,  a  scheme  for  the  amalgamation  of  a 

company, which is being wound up, with any other 

company or companies, shall be sanctioned by the 

[Tribunal]  unless the Court  has received a report 

from  [***]  the  Registrar  that  the  affairs  of  the 

company  have  not  been  conducted  in  a  manner 

prejudicial  to  the  interest  of  its  members  or  to 

public interest. 

Provided further that no order for the dissolution 

of any transferor company under clause (iv) shall 

be  made  by  the  [Tribunal]  unless  the  Official 

Liquidator has, on scrutiny of the books and papers 

of  the  company, made a  report  to  the  [Tribunal] 

that  the  affairs  of  the  company  have  not  been 
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conducted in a manner prejudicial to the interests 

of its members or to public interest.]

         (2)  Where  an  order  under  this  section 

provides  for  the  transfer  of  any  property  or 

liabilities,  then,   by  virtue  of  the  order;   that 

property  shall  be  transferred  to  and  vest  in  and 

those liabilities shall be transferred to and become 

the liabilities of the transferee company and in the 

case of any property, if the order so directs, freed 

from  any  charge,  which  is,  by  virtue  of  the 

compromise  or  arrangement,  to  cease  to  have 

effect. 

            (3) Within (thirty) days after the making of 

an  order  under  this  section,  every  company   in 

relation  to which the order is made shall cause a 

certified copy thereof to be filed with the Registrar 

for registration. 

If  default  is  made  in  complying  with  this  sub-

section,  the  company,  and  every  officer  of  the 

company  who is  in  default,  shall  be  punishable 

with  fine  which  may  extend  to  [five  hundred 

rupees]. 

    (4) In this section - 

(a)  “property'  includes  property 

rights  and  powers  of  every 

description;  and  “liabilities” 
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includes  duties  of  every 

description; and 

(b)  “transferee  company'  does  not 

include any company other than 

a company within the meaning 

of  this  Act;  but  “transferor 

company”  includes  any  body 

corporate,  whether  a  company 

within the meaning of this Act 

or not.”

6. Both sides have relied upon the decision of the Supreme 

Court in the case of  Miheer H. Mafatlal v. Mafatlal Industries Ltd., 

(supra).  The Supreme Court in the Miheer H. Mafatlal's case has held 

that  a compromise or arrangement can be proposed between a company 

and its creditors or any  class of them.  Such a compromise  would also 

take in its sweep any  scheme of amalgamation/merger  of one company 

with  another.    The  Supreme Court  in  the  aforesaid  Judgment   has 

pointed out the scope and ambit of the jurisdiction of the Court.  It has 

been held at page 818  as under : 

“In  view  of  the  aforesaid  settled  legal  position, 

therefore, the scope and ambit of the jurisdiction of 

the company court has clearly got earmarked.  The 
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following broad contours of such jurisdiction have 

emerged :

(1) The sanctioning court has to see to it 

that  all  the  requisite  statutory  procedure  for 

supporting such a scheme has been complied with 

and that the requisite meetings as contemplated by 

section 391(1)(a) have been held.

(2) That he scheme put up for sanction of 

the  court  is  backed  up  by  the  requisite  majority 

vote as required by section 391(2).

   (3)  That  the  concerned  meetings  of  the 

creditors or members or any class of them had the 

relevant material to enable the voters to arrive at an 

informed  decision  for  approving  the  scheme  in 

question.   That  the  majority  decision  of  the 

concerned class of voters is just and fair to the class 

as  a  whole  so  as  to  legitimately  bind  even  the 

dissenting members of that class. 

(4) That all necessary material indicated 

by section 393(1)(a) is placed before the voters at 

the concerned meetings as contemplated by section 

391(1).
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        (5)  That  all  the  requisite  material 

contemplated by the proviso to sub-section (2) of 

section 391 of the Act is placed before the court by 

the concerned applicant seeking sanction for such a 

scheme and the court gets satisfied about the same.

           (6)  That  the  proposed  scheme  of 

compromise  and  arrangement  is  not  found  to  be 

violative  of  any  provision  of  law  and  is  not 

contrary to public policy.  For ascertaining the real 

purpose underlying the scheme with a view to be 

satisfied on this aspect, the court, if necessary, can 

pierce  the  veil  of  apparent  corporate  purpose 

underlying  the  scheme and  can  judiciously  x-ray 

the same. 

           (7) That the company court has also to 

satisfy itself that members or class of members or 

creditors or class of creditors, as the case may be, 

were acting bona fide and in good faith and were 

not coercing the minority in order to promote any 

interest adverse to that of the latter comprising the 

same class whom they purported to represent. 

                (8) That the scheme as a whole is also 

found to be just, fair and reasonable from the point 
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of  view  of  prudent  men  of  business  taking  a 

commercial  decision  beneficial  to  the  class 

represented by them for whom the scheme is meant.

                (9)Once the aforesaid broad parameters 

about  the  requirements  of  a  scheme  for  getting 

sanction of the court are found to have been met, 

the court will have no further jurisdiction to sit in 

appeal over the commercial wisdom of the majority 

of  the class  of persons  who with their  open eyes 

have given their approval to the scheme even if in 

the view of the court there could be a better scheme 

for the company and its members or creditors  for 

whom  the  scheme  is  framed.   The  court  cannot 

refuse to sanction such a scheme on that ground as 

it would otherwise amount to the court exercising 

appellate  jurisdiction over the scheme rather  than 

its supervisory jurisdiction.

The aforesaid parameters  of the scope 

and ambit of the jurisdiction of the company court 

which  is  called  upon  to  sanction  a  scheme  of 

compromise and arrangement are not exhaustive but 

only  broadly  illustrative  of  the  contours  of  the 

court's jurisdiction.”

7. Keeping  in  mind  the  said  principles  enumerated  by  the 
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Supreme Court in the aforesaid Judgment, the question that requires to 

be considered  is  whether  the scheme submitted by respondent  No.1 

Company is required to be sanctioned or not ?     So far as the objection 

of the objector regarding allotment of shares and violation of Section 73 

is concerned,    it is required to be noted that it has been found by  the 

learned Company Judge in this behalf   that  if there is any violation 

the Directors  can be prosecuted  in accordance with law.   It is the say 

of the respondent company that the shares were not offered to the public 

and  if  the  objector  has  monetary  claim,  he  can  take  out  appropriate 

proceedings  for recovery of the same.   Mr. Bhat has placed on record a 

copy of the Judgment of the learned Company Judge in Writ Petition 

No. 2739 of 2006  dated 11/12/2008. The learned Company Judge has 

found that there is no violation of Section 73.  However, we are not 

expressing any opinion on the point  whether the concerned Directors 

have violated the provisions of law and if at all there is any violation, 

legal proceedings against such Directors  can be initiated  as per law.  In 

our opinion, if at all there is any violation of Section 73, appropriate 

proceedings  can  be  initiated  against  the  erring  Director/Directors, 

though, or  course,  the contention  of the Company is  that   the shares 

were not offered to the public and, therefore, there was no question of 
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listing the same.  We, however, make it clear that we are dealing with 

the  point only in connection  with sanctioning of the scheme and if any 

investigation  is  going  on,  on  the  basis  of  inspection  report,   the 

observations  made by us in this behalf shall not be taken into account 

and  such  proceedings  may  go  on  as  per  the  evidence  that  may  be 

available  in  that  behalf.    The  Court  is  required  to  consider  as  to 

whether  can  it  be  said  that  the  affairs   of  the  company   are  not 

conducted  in a manner  prejudicial to the interests of its members or to 

public interest and for that purpose, the Court is required  to consider 

the  report  of  the   Official  Liquidator  and  the  Registrar  as  per  the 

statutory  provision.   Suffice it to say that even if  it is found that there 

is  violation  of  Section  73,  the  appropriate  remedy  is  to  launch 

prosecution against the erring  directors and that itself is not a ground 

for  not sanctioning the scheme of amalgamation.  Ultimately, this Court 

is required to see whether the statutory requirement is complied with or 

not and see that the report of the Official Liquidator and the Registrar of 

Companies about the affairs of the company  have not been conducted 

in  a  manner  prejudicial  to  the  interest  of  its  members  or  to  public 

interest are made available or not and when majority of the shareholders 

have approved the scheme, this Court will have thereafter a limited role 
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to play.  Moreover, so far as the duties of the Official Liquidator and the 

Registrar  of  Companies  are  concerned,  they  are  two  independent 

authorities  under the Statute and they are required to submit their two 

independent  reports  and  the  Court  is  normally  guided  by  such 

independent authorities.  

8. So far as the contention of the party in person as regards 

valuation and exchange ratio is concerned,  since the firm of Chartered 

Accountants  which is expert in the field has approved such a scheme, 

this Court cannot  substitute its own views in this behalf as powers of 

this Court  on this aspect are limited.     

9. So far as the argument of party in person that there is no 

reference in the company petition about  the reports submitted by the 

Deputy  Director,  Ministry  of  Company  Affairs,  New  Delhi   is 

concerned,   it is required to be noted that it is no doubt true that the fact 

that inspection has been carried out is not mentioned in the petition, but, 

subsequently,  by  an  order  of  this  Court,  the  necessary  material  was 

already  placed  before  the  shareholders  at  the  time  of  meeting  and 

ultimately  by  majority  decision  of  the  shareholders  the  scheme  was 
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approved.    It  is  true  that   as  per  the  inspection  reports,  serious 

irregularities have been found by the Officer who inspected  the subject-

matter on behalf of the Company Affairs.  It is also true that it has not 

reached finality. It is also not disputed by the respondent company that 

final decision based on the inspection report is not yet taken and the 

said issue seems to be pending before the concerned authorities.   It is 

not in  dispute  that the  inspection of books of accounts was carried out 

with a view to find out  as to whether the affairs of the company are 

being  carried   out   properly  or  not  and  while  carrying  out  the  said 

exercise of inspection of books of accounts,  other material is also taken 

into consideration.  So far as  Section 235 is concerned,  the same deals 

with  the  investigation of affairs of a company. The inspection  carried 

out  under  Section  209A  is  the  first  step  towards  carrying  out   the 

investigation of the affairs of the respondent No.1 Company.  It is true 

that  the company has not said anything  in the scheme regarding  the 

inspection being carrying out under Section 209A of the Act.  In our 

view, normally the company should point out all relevant aspects in the 

scheme and the fact that the inspection is carried out should also have to 

be mentioned in the scheme.  Proviso to subsection (2)of Section 391 

clearly  provides  that     no  order  sanctioning  any  compromise  or 
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arrangement shall  be made by the [Tribunal] unless the [Tribunal] is 

satisfied that the company or any other person by whom an application 

has been made under sub-section (1) has disclosed to the [Tribunal], by 

affidavit or otherwise, all material facts relating to the company, such as 

the latest financial position of the company, the latest auditor's report on 

the  accounts  of  the  company,  the  pendency  or  any  investigation 

proceedings in relation to the company under sections 235 to 351, and 

the  like.   In  our  view,  interpretation  of  the  said  proviso   cannot  be 

restricted only to a limited aspect  that it takes care  of the investigation 

pending in relation to the company under Sections 235 to 351 as the 

words “and the like”  are to be interpreted to mean that the  company is 

required  to  disclose  all  material   facts  relating  to  the  affairs  of  the 

company.   In our view, the inspection  is being carried out with a view 

to find out whether  any investigation  is required to be carried out or 

not.  It is not a matter of playing hide and seek game and all aspects are 

required to be disclosed in the scheme.   In our view,  the proviso to 

Section 391 is widely worded  and the words  “and the like” may even 

in  its sweep take care of   pending inspection also.   It is, however, 

required to be noted that  subsequently,  reports   on the basis  of such 

investigation,  have  also  been  placed  before  the  shareholders   and 
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ultimately,   the  scheme has  been approved by the  shareholders  after 

considering the said reports.  In view of the same, in our view,  it may 

not be just and proper to reject the scheme as, ultimately, the reports 

were  made available with the shareholders for discussion at the time of 

shareholders meeting.  

10. Mr. Bhat also submitted  that at the time  of placing the 

scheme,  inspection   reports  were  not   available  with  the  company. 

However,  in  our  view,  the  fact  about  inspection   being  carried  out 

should have been disclosed  by the company, as ultimately, the affairs 

of the company, in all respects should be transparent.   However, the 

learned Company Judge has come to the conclusion that since majority 

of  the shareholders  have approved this scheme, even though reports 

were  also  available  with  the  shareholders,  it  cannot  be  said  that  the 

learned Company Judge overlooked the reports or that the order passed 

is contrary to the directions given by the Division Bench.   It is required 

to be  noted that the mandate of  law provides that the  Court cannot 

sanction the scheme,  unless  the Court  has received reports from the 

Registrar  of   Company  Affairs  as  well  as  the  Official  Liquidator. 

Similarly, the Official Liquidator  is required to submit his report after 
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considering the Books of accounts  of the company that the Affairs of 

the company  have not been conducted in a manner prejudicial to the 

interests of its members or to public interest. Accordingly, in view of 

the provisions  of Section 394, the Court cannot sanction the scheme 

unless the aforesaid requirement is fulfilled.  The Court is not required 

to blindly approve the scheme simply because  majority  of shareholders 

have   approved  the  scheme.   But  the  Court  is  required  to  consider 

whether  the scheme  is  contrary to  public  interest   and can examine 

whether  the  affairs  of  the  company  have  not  been  carried  out  in  a 

manner prejudicial to the interests of its members or to public interest. 

It is true, as pointed out earlier,  that the  Court cannot substitute the 

view taken  by  majority  of  shareholders  in  accepting  the  scheme  on 

various  aspects   such as  violation  regarding exchange ratio,  etc.,  but 

there is also additional duty cast upon the Judge before sanctioning the 

scheme, even if the scheme is approved by majority of shareholders to 

see  whether  the affairs of the company have not been carried out in a 

manner prejudicial to the interests of its members or to public interest 

and,  in  order  to  facilitate  the Court,  in  the matter  of  sanction  of  the 

scheme  specific  reports  are   also  required  to  be  submitted  by  the 

Registrar of Companies as well as the Official Liquidator in this behalf. 
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In the light of the aforesaid statutory provisions,  it  is  required to be 

found out  as  to  whether  the said requirement  which is  mandatory in 

nature   can be said to have been complied with in the present case. 

11. The  Registrar  of  Companies  has  filed  an  affidavit  dated 

10.8.2006 stating that he was holding temporary charge of Registrar of 

Companies, Goa, Daman and Diu, Panaji, Ministry of company Affairs, 

Government of India.  In his affidavit, he has stated that  he has been 

authorized and competent to affirm the affidavit in reply on behalf  of 

the Regional Director (Western Region), Ministry of Company Affairs, 

Mumbai. He has stated in paras (3), (4) and (5) as under :   

“ 3) I say that I am conversant with the facts of the 

case and I am competent to depose in my official 

capacity  as  the  Registrar  of  Companies,  Goa, 

Daman  & Diu,  Ministry  of  Company Affairs, 

Panaji,  Goa  and  I  am  duly  authorized  by  the 

Regional Director, Ministry of Company Affairs, 

Western Region, Mumbai. 

4) I say that the Scheme of Amalgamation proposed 

by the Petitioner Company has been examined by 

the Regional Director, Western Region, Mumbai 

and  he  has  the  following  observations  for 

granting the Scheme. 
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a)  That  the  Transferor  and  Transferee 

Company  were  inspected  under  Section 

209A of the Companies Act, 1956 by the 

inspecting  officers  of  the  Ministry  of 

Company  Affairs  during  the  year  2005 

and any violation  which  may be  noticed 

during the course of inspection, there will 

be no dilution for initiating  legal  action 

under the act and that will not in any way 

affect the amalgamation. 

b) The office of Registrar of Companies, Goa 

has  received  two  complaints  for  non 

listing  of  the  Shares  of  the  Transferor 

Company  which  is  a  subsidiary  of  the 

Transferee Company.  The copies  of  the 

complaints of Mrs. Krishna H. Bajaj dated 

24/05/2003   and  Mrs.  Kalpana  Bhandari 

dated 17/06/2003 are annexed hereto and 

marked  as  Exhibit  “A” and  Exhibit  “B” 

respectively.  

c)  The  Office  of  Registrar  of  Companies, 

Goa  as  well  as  office  of  Official 

Liquidator,  Goa  and  the  Regional 

Director, Mumbai have received objection 

from  Mrs.  Krishna  H.  Bajaj  against  the 

instant scheme.  The copy of the objection 
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letter dated 10/07/2006 is annexed hereto 

and marked as Exhibit “C”. 

d) The Petitioner Company may be directed 

to  furnish  the  latest  financial  position 

before this Hon'ble Court at  the time of 

final hearing.

5)  I  say  that  save  as  except  above,  I  have  no 

objection  for  approval  of  the  Scheme  of 

Amalgamation  by  this  Hon'ble  High  Court 

with  such  order  as  it  may  deem  fit  and 

proper.”

  

The inspection report  submitted by the Deputy Director (Inspection) 

dated  20.3.2006  which  report  has  been  submitted  in  view  of  the 

directions  issued  by  the  Ministry  of  Company  Affairs  regarding  the 

inspection of the books of account of SIL (transferor company) and its 

holding company SGL (transferee company).   In  the  said  report,  the 

Deputy Director has concluded as under : 

 “Conclusion :   

             It will be apparent from the various findings 

of the Inspection report that the entire control of  the 

day  today  working  of  the  company  is  being 

managed by Mitsui & Co. Ltd, Japan whereby huge 

turnover  and  profits  are  being  siphoned  away 
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through systematic under invoicing of international 

financial transactions and over invoicing of import 

of coal.   As regards inter-se  transactions between 

SGL & SIL, systematic efforts have been made by 

SGL  to  put  SIL  into  weak  financial  position  by 

siphoning  of  the  funds  from SIL to  SGL by over 

invoicing  the  price  of  iron  ore  and  coke.   In  the 

process, the minority shareholders of SIL have been 

deprived of their reasonable return in the forms of 

dividend or gains out of fair price of its shares. The 

minority  shareholders  of   SIL  have  been  cheated 

through  the  systematically  siphoning  the  funds  by 

SGL  to  the  ultimate  holding  company  i.e.  M/s. 

Mitsui & Co. Ltd, Japan.  The I.O. has suggested for 

redressal  of  grievances  of  SIL  by  SGL  in 

reascending the contract  of purchase of shares made 

by offer  documents  dated  05.06.03 at  under  value 

price of  Rs.30/- per share.”

12. In  para 26.12 of the report, it has been found that as per 

provisions of Section 542 of the Act read with Section 406 thereof, the 

business  of the company has been carried  on with intent  to defraud 

creditors of the company and its shareholders and in this regard, all the 

directors  who  are  occupying   the  positions  as  its  Managing 
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Director/whole  time  Directors   and  other  directors  even  though  are 

occupying  the position as Simplicitor  Directors are in fact  Directors 

who are looking after  the day today policy matters of the company on 

behalf of the principal i.e. Mitsui &  Co. Ltd. Japan being the ultimate 

holding  company  who  is  exerting  common  control  over  all  its 

subsidiaries and fellow subsidiaries as admitted in the notes to accounts 

annexed to the balance sheet of  3 years  i.e. 2002-03, 2003-04, 2004-05 

are officers in default under Section 5 of the Act.  The report has dealt 

with various aspects and it has been found that it is a case of siphoning 

of the funds.   In para 26.11  of the Inspection Report, it has been found 

that Mitsui & Co.  Japan is exercising common control over SGL and 

SIL  and erstwhile SKCL (which later merged with SGL) and making 

SGL and SIL  into lowering of  profits  through siphoning  off  funds 

from its own subsidiary company SIL and putting Mitsui & Co. Ltd., 

and its associate companies in undue gains. The Official Liquidator in 

his report has stated in para 3 that  his report  is  mainly based on the 

report of the Auditors and the Official Liquidator has no other material 

either  to supplement or to comment on the same.  It  seems from the 

record of the case, that it is clear that the  Registrar of Companies who 

has filed an affidavit as a delegate of the Regional Director as well as 
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Official  Liquidator  is  the  same  person,  acting  both  as  Official 

Liquidator as well as Registrar of Companies.   It is required to be noted 

that the Registrar at the time of filing the affidavit was in possession of 

the inspection report and in his capacity as Official Liquidator, he has 

stated  that  his  report  would  mainly  be  based  on  the  report  of  the 

Auditors  and   he  has  no  other  material  either  to  supplement  or  to 

comment on the same.   It  is also required to be noted that the learned 

Single  Judge has observed in para 17 of his Judgment as under  : 

  “It  may  be  noted  that  it  is  the  Registrar  of 

Companies  who  with  authority  from the  Regional 

Director who has filed an affidavit and it is not the 

case of the Registrar of Companies that he was not 

aware  of  the  inspection  reports  prepared  by  the 

Inspection  Officer  of  the  Ministry  of  Company 

Affairs  and inspite  of  that  he  has  opined  that  the 

affairs of the company have not been conducted in a 

manner prejudicial to the interest of its members or 

to the public. In doing so, the Registrar has certainly 

failed in his duties by not placing the correct facts 

before  the  Court.  However,  only  because  the 

Registrar of Companies has not  placed the correct 

position as regards the affairs of SIL with reference 

to  the  said  two  inspection  reports,  in  my view,  it 

would not be a fit case to reject the scheme which 
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has  otherwise  been  approved  by  the  majority  of 

shareholders  of  both  the companies  and regarding 

which  the  Regional  Director  on  behalf  of  the 

Central Government, as repository of public interest, 

has given his consent at the same time stating that 

any violation which might have been noticed at the 

time of  inspection,  legal  action  would be initiated 

regarding  the  same  and  that  will  not  affect  the 

amalgamation.”

13. In our view, when serious irregularities have been found in 

the inspection report and when the proceedings on the basis of the said 

inspection report   are still pending  and no further decision has been 

taken in this  behalf and  the Registrar as a delegate  of the Regional 

Director  who was in possession of such inspection report,  should not 

have filed affidavits  both, as the Official Liquidator as  well as  the 

Registrar  as  the  delegate  of  the  Regional  Director.   An  affidavit  is 

required to be filed  by a person who is supposed to have knowledge of 

the facts.  In considering the said aspect, no appropriate care has been 

taken in the matter of submitting the report on  the part of the Regional 

Director  and the  Registrar  of  Companies.   Once it  is  found that  the 

report/affidavit    on behalf of the Registrar/Regional Director is not in 
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conformity   with  the  statutory  provisions,  this  Court  mechanically 

cannot  sanction   the  scheme   simply  because  the  majority  of  the 

shareholders have approved the scheme and the majority shareholders 

in their wisdom have accepted the valuation regarding exchange ratio. 

14. Keeping in mind the aforesaid factual aspects, in our view, 

the  Registrar   should  have  specifically  stated  in  his  affidavit  as  to 

whether  the affairs of the Company  have been conducted in a manner 

prejudicial  to the interest of its  members or to public  interest.   It  is 

required  to  be  noted  that  as  per  the  provisions  of  Section  393,  the 

Registrar as well as the Liquidator, both are required to submit  their 

separate  reports  and  both  are,  therefore,  functioning   in  a  different 

capacity.    It is surprising as to how the Official Liquidator who was 

the incharge of the Registrar could have filed  the affidavits  one in the 

capacity  as  a  delegate  of  the  Regional  Director  and the  other  in  the 

capacity as the Official Liquidator.  Even  if  the Registrar was asked to 

file affidavit by the Regional Director, considering the facts of the case 

that the  said Registrar was already acting as an Official Liquidator, he 

should have informed the said aspect to the Regional Director.   The 

affidavit submitted by the Registrar is as vague as it can be.  By the said 
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affidavit he has given no objection for sanctioning the scheme.  In the 

instant  case,  since  the  Registrar  is  required  to  file   an  affidavit 

independently and the Official Liquidator and the Registrar are acting in 

a different capacity, the same persons could not have filed affidavits, 

both in the  capacity as  Registrar   as well  as  in the capacity as the 

Official  Liquidator.   The  statutory  requirement  of  Section  394, 

therefore, cannot be said to be complied  with in the present case.    It is 

to be noted that as per Section 394, the Registrar as well as the Official 

Liquidator  are  required  to  file  their  separate  affidavits.   If  one   is 

incharge,   the  same  person  could  not  have  filed  affidavits  of  the 

Registrar  as  well  as  the  Official  Liquidator.   The  Affidavit  of  the 

Registrar  is  absolutely noncommittal.   In the affidavit  of the Official 

Liquidator, he has  mentioned    that the affairs of the company are not 

being conducted  in a manner prejudicial  to the interests of its members 

or  to  public  interest.   But  when  the  same  person  filed  affidavit  as 

Registrar, this aspect is clearly omitted in his reply.   In his affidavit, the 

Registrar  has  tried  to  become  noncommittal.    Before  us,  even  no 

attempt was made on behalf of the Central Government or the Registrar 

to file any further  affidavit.   It is also pointed out to us  that no final 

decision on the basis of the inspection  reports has been arrived at one 
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way or  the  other.   Mr.  Bhat  during  the  course  of  his  argument  has 

submitted  that  the  Registrar  has  acted  as  a  mere  delegate  of  the 

Regional   Director.   If  that  be  so,  then  the  Registrar  could  have 

informed the Regional Director   that he has also filed an affidavit as 

Official Liquidator and that he would not be in  a position  to file an 

affidavit as delegate of the Regional Director.   

15.  In our view, the learned Company Judge himself has found 

that from  the stand taken by the Registrar, he has failed in his duty  and 

it cannot be said that the requirement of Section 394  has been complied 

with.   In fact, two contradictory affidavits have been filed by the same 

gentleman, one in his capacity as  the delegate of the Regional Director 

and the other in his capacity as the Official Liquidator.  When the law 

requires that there should be two independent reports,  it is clear that the 

statutory provision  has not been complied with.

16. Considering the aforesaid aspect of the matter, though this 

Court  has got only supervisory jurisdiction in the matter of sanctioning 

the  scheme  of  amalgamation,  surely  this  Court  is  not  required  to 

sanction the scheme in a mechanical manner  and   as per the  mandate 
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of  Section 394   the Court  shall  not sanction the scheme unless  the 

reports  are  made  available  as  per  the  Proviso  to  Section  394.   The 

Court, therefore, cannot  sanction the scheme, unless the said statutory 

requirement is complied with and in this case, since it is not in dispute 

the very same person has filed affidavits,  both as Official  Liquidator 

and as the delegate of the Regional Director  and that too   his  report  is 

also  not   in  conformity with the provisions  of  Section  394.   Simply 

because the Central Government might have not opposed the scheme, 

that  itself  is  not  a  ground  for  sanctioning  the  scheme.   As  per  the 

mandate of law, even if  the majority shareholders  have approved the 

scheme, the Court is not required to straight away sanction the scheme. 

Proviso to Section 394 speaks otherwise and in that view  of the matter, 

in our view,  it is not correct to say that simply because the scheme is 

not opposed by the Central Government, the Court is required to put its 

seal on the scheme  placed before it.    In view of what is stated above, 

as  per  the  proviso  to  Section  394  that  no  Court  shall  sanction   the 

scheme unless statutory requirement is complied with,  and since the 

said statutory requirement  cannot be said to have been complied with, 

this appeal is required to be allowed and the order of the learned Single 

Judge, sanctioning  the scheme  is required to be set aside.   We may 
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also  make  it  clear  that  in  a  given  case  by  some  omission  even  if 

averment is not made  by the Registrar that the affairs of the company 

are not being conducted  in a manner prejudicial to the interest  of its 

members  or to public interest,  that may not be treated as fatal in every 

case in connection with the sanctioning of the scheme.  However, so far 

as  facts  of  the  present  case  are  concerned,  when  the  Registrar  was 

mindful of the inspection reports, it was his duty to state clearly  that the 

affairs of the company are not being conducted in a manner prejudicial 

to  the  interests  of  its  members  or  to  public  interest.   The  Registrar 

cannot sit at fence and   remain noncommittal in this behalf.    Even, 

otherwise,  from the facts it is clear that the same person has filed both 

the affidavits, one  in the capacity as Official Liquidator and the other in 

the capacity as the Registrar, although both of them are required to give 

separate reports in different capacity.   

17. Before parting with this order,  we make it  clear  that  our 

observations are only meant for the purpose of considering whether the 

scheme  can  be  sanctioned  by  this  Court  or  not  and  whatever, 

observations  made herein above  will have no relevance and the same 

are not to be taken into account in any other proceedings which might 
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be pending or may be initiated  in future of any kind. 

18. For the reasons stated above, we are of the opinion that the 

scheme,  in  question,  cannot  be  sanctioned  by  this  Court  as  it  is  in 

violation of mandatory provision of Section 394 of the Companies Act. 

As pointed out earlier, the learned Company Judge has not accepted the 

report  submitted  by  the  Registrar  and  if  that  report  is  taken  into 

consideration,  it is clear that the requirement of provisions of   Section 

394 cannot be said to have been fulfilled in the present case.      

19. The appeal is allowed. The Order of the learned Company 

Judge is, accordingly, set aside. The scheme submitted by  respondent 

No.1  Company  is,  accordingly,  not  sanctioned  and   accordingly  not 

approved.   Company  Petition   No.9   submitted  before  the  learned 

Company  Judge, accordingly, stands  rejected.  No costs. 

   

       P.B. MAJMUDAR, J. 

   
       C.L. PANGARKAR, J. 
ssm.  
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REPORTABLE
IN THE SUPREME COURT OF INDIA
CIVIL APPELLATE JURISDICTION

CIVIL  APPEAL NOS.    1430-1431      OF 2011
(Arising out of S.L.P (C) Nos. 8497-8498 of 2009)

SESA INDUSTRIES LTD. — APPELLANT

VERSUS

KRISHNA H. BAJAJ & ORS. — RESPONDENTS

J U D G M E N T

D.K. JAIN, J.:

Leave granted.

2. These appeals, by special leave, are directed against the judgment dated 

21st February, 2009 delivered by a Division Bench of the High Court of 

Bombay at Goa whereby the Division Bench has set aside the judgment 

of  the learned Single Judge dated 18th December,  2008,  sanctioning a 

scheme of amalgamation between the appellant company and Sesa Goa 

Limited (for short “SGL”), the Transferee Company.

3. Shorn of unnecessary details, the facts material for the adjudication of 

these appeals may be stated thus:
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SGL  was  incorporated  on  25th June,  1965  as  a  private  limited 

company, and thereafter, on 16th April, 1991 became a public company. The 

appellant  company  viz.  Sesa  Industries  Ltd.  (for  short  “SIL”)  was 

incorporated  on  17th May,  1993  as  a  subsidiary  of  SGL  with  the  latter 

holding 88.85% of the shares in the former. 

4. On 26th July, 2005, a resolution was passed by the Board of Directors of 

SIL to amalgamate SIL with SGL, effective from             1st April, 2005. 

In pursuance thereof, on 12th January, 2006, SIL and SGL filed respective 

company applications  in  the  Bombay High Court  seeking the  Court’s 

permission to convene a general body meeting. 

5. Respondent No. 1 herein, holder of 0.29% of the shares in SIL, filed an 

affidavit  on  18th January,  2006  intervening  in  the  afore-mentioned 

company petitions. Subsequently, on 6th March, 2006, respondent No. 1 

also filed a  letter  dated 17th February,  2006 issued by the Director  of 

Inspection and Investigation, Ministry of Company Affairs, Government 

of  India,  respondent  No.3  herein,  addressed  to  the  Regional  Director, 

respondent No.2 in these appeals, together with a copy of the inspection 

report under Section 209A of the Companies Act, 1956 (for short “the 
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Act”). At this juncture, it would be useful to extract relevant portion of 

the said report, which reads as follows:

“It will be apparent from the various findings of the Inspection 
Report that the entire control of the day to day working of the 
company  is  being  managed  by  Mitsui  &  Co.  Ltd.,  Japan 
whereby huge  turnover  and profits  are  being  siphoned  away 
through  systematic  under  invoicing  of  international  financial 
transactions and over invoicing of import of coal. As regards 
inter-se  transactions  between  SGL & SIL,  systematic  efforts 
have been made by SGL to put SIL into weal financial position 
by siphoning of the funds from SIL to SGL by over invoicing 
the  price  of  iron  ore  and  coke.  In  the  process  the  minority 
shareholders  of  SIL  have  been  deprived  of  their  reasonable 
return in the forms of dividend or gains out of fair price of its 
shares.  The  minority  shareholders  of  (sic)  SIL  have  been 
cheated through the systematically siphoning the funds by SGL 
to the ultimate holding company i.e.  M/s Mitsui & Co. Ltd., 
Japan. The I.O. has suggested for redressal of grievances of SIL 
by SGL in rescinding (sic.) the contract of purchase of shares at 
under value price of Rs. 30/- per share.”

6. Ignoring the objections raised by respondent No.1, vide order dated 18th 

March, 2006, the High Court, allowed SIL and SGL to convene meetings 

for  seeking  approval  of  shareholders  for  the  said  amalgamation,  and 

directed the companies to disclose, as part of the Explanatory Statement 

to be sent with individual notices, the following observations from the 

inspection report:
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“The  Central  Government  has  issued  a  letter  dated  17th 

February, 2006 to various governmental agencies including the 
Regional  Director  (Western  Region)  enclosing  a  copy of  the 
inspection report  and recording that  during the course of the 
inspection the inspecting officer has pointed out contraventions 
of  Section  269  read  with  Section  198/309,  contravention  of 
Section 289 read with Article no. 111 and 140 of the Articles, 
contravention of Section 260 and 313, contravention of Section 
268 read with Section 256 and contravention of Section 628 of 
the Act. The Investigating Officer has suggested invoking the 
provisions of Section 397 and 398 read with Section 388B, 401, 
402 and 406 of the Act including that of Section 542 of the Act. 
The  Inspection  report  has  also  pointed  out  financial 
irregularities and also examined the complaints of Mrs. Kalpana 
Bhandari and Mrs. Krishna H. Bajaj which have been reported 
in Part “A” of the Inspection Report. Contravention of Section 
297 of the Act has been reported in Part “B” of the Inspection 
Report. It has also been suggested Part “D” of the Inspection 
Report for references to be made to the Ministry of Finance and 
SEBI. Accordingly, the Central Government has requested the 
addressees to examine the report and take appropriate action.”

7. Thereafter, on 8th May, 2006, the shareholders of SIL and SGL, by 99% 

majority,  approved the scheme of amalgamation,  and respondent No.1 

was the sole shareholder who objected to the said scheme. SIL and SGL 

both  filed  petitions  in  the  High  Court  for  according  approval  to  the 

amalgamation scheme. 

8. On 10th August, 2006, the Registrar of Companies, Goa filed an affidavit 

as the delegate of the Regional Director stating that SIL and SGL were 

4
139



inspected under Section 209A of the Act by the Inspecting Officers of the 

Ministry of Company Affairs during the year 2005 and “any violation 

which may be noticed during the course of inspection, there will be no 

dilution for initiating legal action under the Act and that will not in any 

way affect the amalgamation”. The Registrar stated save and except the 

observations in para 4 of the affidavit, which included forwarding of two 

complaints received from respondent No.1, he had no objection to the 

scheme of amalgamation.

9. On the same day, Official Liquidator, respondent No.1 in these appeals, 

also filed a report in the High Court, inter alia, stating that in light of the 

Auditor’s report dated 2nd August 2006, according to him the affairs of 

the transferor company have not been conducted in a manner prejudicial 

to the interest of its members or the public. Respondent No.1 filed an 

affidavit objecting to the sanctioning of the scheme.

10.On 24th August, 2006 respondent No. 1 filed Application No. 56 of 2006 

praying for production and/or inspection of some documents, including 

joint valuation report submitted by M/s. N.M. Raiji and M/s. Hairbhakti 

& Co.; the aforementioned Inspection Report relating to SGL and SIL, 

and issuance of notice to the Bombay Stock Exchange and the National 
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Stock  Exchange;  the  Ministry  of  Company  Affairs  and  the  Central 

Government.  On  9th February,  2009,  while  partly  allowing  the  said 

application the Company Court directed SGL and SIL to place on record 

the joint valuation reports, the proxy register alongwith relevant proxies 

held on 8th May, 2006. However, as regards other prayers, the application 

was  dismissed.  Being aggrieved,  respondent  No.1  preferred  an  appeal 

before  the  Division  Bench.  Vide  order  dated  25th April,  2007,  the 

Division  Bench  dismissed  the  appeal  preferred  by  respondent  No.1, 

observing that:

“We have gone through the two reports. We are of the opinion 
that the learned Company Judge should take into consideration 
the said reports before passing any final orders in the matter of 
approving the scheme of amalgamation of the two companies 
for considering the purpose of it  relevancy,  in order to grant 
approval.”

11.Thereafter, respondent No.1 filed yet another Company Application No. 

24 of 2007, praying that the reports dated 17th February, 2006 and 20th 

March, 2006 sent to the Regional Director by the Ministry of Company 

Affairs be furnished to her. Vide order dated 13th July, 2007, the Single 

Judge allowed the application. Being aggrieved, SIL preferred an appeal 

before the Division Bench. Admitting the appeal, vide order dated 23rd 
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August, 2007, the Division Bench granted interim stay of the order dated 

13th July, 2007.  The order reads:

“Perusal  of  the  impugned order,  however,  nowhere  discloses 
consideration  of  the  said  aspect  of  the  relevancy  of  the 
document  for  the  purpose  of  deciding  the  issue  relating  to 
amalgamation of the company. We, however, make it clear that 
the  process  regarding  amalgamation  shall  proceed  further  in 
accordance with the provisions of law and in terms of direction 
in order dated 25.4.07 regarding relevancy of the said report.”

12.Finally, vide judgment dated 18th December, 2008,  the learned Company 

Judge sanctioned the scheme of amalgamation between SGL and SIL, 

inter alia, observing that: (i) since inspection proceedings under Section 

209A of the Act are different from an investigation carried out in terms 

of Section 235 of the Act, they are not required to be disclosed under the 

proviso to Section 391 of the Act; (ii) in any event, SIL and SGL have 

not suppressed any material facts as the letter dated 17th February, 2006 

was made part  of  the individual  notices  sent  to the  shareholders;  (iii) 

inspections carried out under Section 209A of the Act cannot come in the 

way of sanctioning of amalgamation, as they can only result in criminal 

prosecution of those responsible for contravention of various Sections of 

the  Act;  (iv)  three  years  have  elapsed  since  the  inspections  but  the 

Central  Government has not  taken any further  actions in terms of the 
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inspection reports, which shows that investigations or action in terms of 

Section 401 of the Act was not in the offing; (v) the Central Government 

has, through the Regional Director, clarified that the merger would not 

come in the way of any action to be taken pursuant to the two inspection 

reports,  (vi)  non-disclosure of  pending criminal  complaints  is  also not 

fatal  to  sanctioning  of  the  scheme  as  the  Objector  did  not  raise  this 

contention earlier; pendency of criminal complaints cannot be equated to 

“material facts” in terms of the proviso to Section 391 of the Act and the 

merger  will  have  no  effect  on  the  criminal  complaints;  (vii)  merely 

because the Registrar has failed to perform his duties, it cannot be said 

that the scheme of amalgamation, which has been approved by a majority 

of the shareholders, should be rejected; (viii) the onus is on the Objector 

to prove that a scheme is contrary to public interest and is not just, fair 

and reasonable, and in the instant case, the Objector has not discharged 

the burden cast on her; (ix) the objection in relation to the share valuation 

was not  well-founded in as  much as the  Objector  has not  placed any 

material  to  show  that  the  valuation  was  unfair,  especially  when  an 

overwhelming  majority  of  shareholders  have  approved  the  share 

valuation; (x) violation of Section 73 of the Act is not sufficient to stall 

an  amalgamation  as  the  persons  responsible  for  the  violation  can  be 
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effectively dealt with even after the merger and (xi) the objection that the 

proposed  scheme  is  unconscionable  deserves  to  be  rejected,  as  the 

scheme has been approved by majority of the shareholders, as also the 

Central Government. The learned Judge also clarified that the sanctioning 

of  the  scheme  will  not  come  in  the  way  of  either  civil  or  criminal 

proceedings which may be initiated pursuant to the inspection reports as 

well as further progress of criminal complaints filed by the objector.

13.Aggrieved,  respondent  No.1  preferred  an  intra-court  appeal  before  a 

Division Bench of the Court. The Division Bench has, vide the impugned 

judgment, set aside the order of the learned Single Judge and revoked the 

sanction to the amalgamation scheme. The division bench has, inter-alia,  

observed  that:  (i)  when  serious  irregularities  have  been  found  in  the 

inspection  report  and  when  the  proceedings  on  the  basis  of  the  said 

inspection report are still pending and no further decision has been taken 

in this behalf and the Registrar as a delegate of the Regional Director 

who was in possession of such inspection report, should not have filed 

affidavits both, as the Official Liquidator as well as the Registrar as the 

delegate  of  the  Regional  Director;  (ii)  once  it  is  found  that  the 

report/affidavit  on  behalf  of  the  Registrar/Regional  Director  is  not  in 

conformity with the statutory provisions, this Court mechanically cannot 
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sanction the scheme simply because the majority of the shareholders have 

approved the scheme and the majority shareholders in their wisdom have 

accepted  the  valuation  regarding  exchange  ratio;   (iii)  as  per  the 

provisions of Section 393, the Registrar as well as the Liquidator, both 

are  required  to  submit  their  separate  reports  and  both  are,  therefore, 

functioning in a different capacity. It is surprising as to how the Official 

Liquidator who was the incharge of the Registrar could have filed the 

affidavits one in the capacity as a delegate of the Regional Director and 

the other in the capacity as the Official Liquidator;  (iv) the Affidavit of 

the Registrar is absolutely noncommittal. In the affidavit of the Official 

Liquidator,  he  has  mentioned  that  the  affairs  of  the  company are  not 

being conducted in a manner prejudicial to the interests of its members or 

to public interest. But when the same person filed affidavit as Registrar, 

this aspect is clearly omitted in his reply and (v) the learned Company 

Judge himself has found that from the stand taken by the Registrar, he 

has failed in his duty and it cannot be said that the requirement of Section 

394 has been complied with. In fact, two contradictory affidavits have 

been filed by the same gentleman, one in his capacity as the delegate of 

the  Regional  Director  and  the  other  in  his  capacity  as  the  Official 

Liquidator. When the law requires that there should be two independent 
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reports, it is clear that the statutory provision has not been complied with.

14.Hence these appeals by SIL.

15.We heard Mr. K.K. Venugopal, Senior Advocate for the appellant, Mr. 

H.P. Raval,  learned Additional Solicitor  General of India on behalf  of 

respondent Nos.2 to 4 and Mr. Amar Dave, learned Advocate on behalf 

of respondent No.1 at considerable length.

16.Mr. K.K. Venugopal, learned senior counsel strenuously urged that once 

a  scheme  of  amalgamation  has  been  approved  by  a  majority  of  the 

shareholders  after  sufficient  disclosure  in  the  explanatory  statement 

regarding the pendency of an inspection under Section 209A of the Act, 

it is neither expedient nor desirable for Courts to sit in judgment over a 

commercial  decision  of  the  shareholders.  Relying  on the  decisions  in 

Reliance Petroleum Ltd.,  In re1,  Programme Asia Trading Company 

Limited,  In  re2 and  Core  Health  Care  Ltd.,  In  re3, learned  counsel 

contended that it is settled that pendency of an inspection under Section 

209A or  under  Section  235  of  the  Act  should  not  stall  a  scheme  of 

amalgamation. 

1 [2003] 46 SCL 38 (Guj)
2 [2005] 125 Comp Cas 297 (Bom)
3 [2007] 138 Comp Cas 204 (Guj)
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17.Learned counsel submitted that the Division Bench erred in rejecting the 

scheme of amalgamation on the sole ground that the requirement of the 

first proviso to Section 394(1) of the Act has not been complied with, as 

it is settled that the said proviso only applies to the amalgamation of a 

company which is being wound up.  Learned counsel stressed that in the 

instant case, the prayer in the amalgamation petition was for “dissolution 

without winding up” and hence only the second proviso to Section 394(1) 

was  applicable.  Relying  on  the  decisions  of  this  Court  in  Regional  

Director,  Company  Law  Board,  Government  of  India  Vs.  Mysore 

Galvanising  Co.  Pvt.  Ltd.  &  Ors.4,  Sugarcane  Growers  &  Sakthi  

Sugars Shareholders’ Association  Vs.  Sakthi Sugars Ltd.5, Marybong 

and  Kyel  Tea  Estate  Ltd.,  In  re6 and  Mathew  Philip  &  Ors.  Vs.  

Malayalam Plantations (India) Ltd. & Anr.7, learned counsel contended 

that the use of the word “further” in the second proviso to Section 394(1) 

of  the  Act  does  not  indicate  that  the  said  proviso  is  an  additional 

provision in relation to the situation contemplated under the first proviso. 

4 [1976] 46 Comp Cas 639 (Kar)
5 [1998] 93 Comp Cas 646 (Mad)
6 [1977] 47 Comp Cas 802 (Cal)
7 [1994] 81 Comp Cas 38 (Ker)
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18.While pointing out that the current investigation under Section 235 of the 

Act  was  initiated  in  July,  2009,  after  the  impugned  judgment  was 

delivered  and  was  based  on  a  fresh  complaint  by  respondent  No.1, 

learned counsel urged that these investigations are at a preliminary stage 

of mere allegations and the final report/accusation, if any, the trial, its 

outcome and appeals  etc.,  would  all  be  a  long  drawn process,  which 

cannot hold up the amalgamation, as was opined by the Company Judge. 

Learned  counsel  argued  that  the  said  finding  of  the  Company  Judge 

having not been disturbed by the appellate bench, the same has attained 

finality. Drawing an analogy with cases under the Election laws, learned 

counsel pleaded that unless a person is convicted, no adverse inference 

can be drawn against him.  In support of the proposition, reliance was 

placed  on  the  decision  of  this  Court  in  Ranjitsing  Brahmajeetsing 

Sharma Vs. State of Maharashtra & Anr.8. 

19.Reliance was placed on the decisions in  Search Chem Industries Ltd.,  

In re9 and Banaras Beads Ltd., In re10 to contend that the pendency of 

the investigation cannot come in the way of amalgamation in as much as 

even if the allegations are found to be true, the same will lead only to a 

8 (2005) 5 SCC 294
9 [2006] 129 Comp Cas 471 (Guj)
10 [2006] 132 Comp Cas 548 (All)
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report under Section 241 of the Act and ultimately a prosecution under 

Section  242  of  the  Act  against  the  Directors/Principal  officers  of  the 

company, which would not dilute or affect the scheme of amalgamation. 

20.Highlighting  the  advantages  of  the  amalgamation,  learned  counsel 

submitted that SIL being a subsidiary of SGL, the amalgamation between 

both  the  said  companies  would  entail  several  benefits  for  both  the 

companies,  including  consolidation  of  the  management,  control  and 

operation of both companies thereby resulting in considerable savings by 

elimination  of  duplication  of  administrative  expenses  etc.   Moreover, 

according to the learned counsel, the shareholders of SIL, including the 

appellant, will also stand to gain tremendously by allotment of shares of 

SGL,  a  very  healthy  company.  As per  the  amalgamation  scheme,  the 

shareholders of SIL will get one share of SGL against five shares held by 

them in SIL.  Learned counsel submitted that 99.68% of the shareholders 

of both the appellants, viz. SIL and SGL having approved the scheme, 

allowing a scheme of amalgamation to be stalled due to the pendency of 

an  investigation  or  inspection  would  lead  to  a  situation  whereby  any 

scheme  for  amalgamation  can  be  held  to  ransom  by  a  minority 

shareholder,  like  in  the  instant  case,  where  the  first 
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respondent/complainant  had  voluntarily  offloaded  5,31,950  shares 

pursuant to a voluntary offer made by SGL out of total 5,89,400/- shares 

held by him in SIL.

21.Assailing the observation of the appellate Bench that the same person 

viz. the Registrar of Companies ought not to have filed both Affidavits 

himself  as  delegate  of  Regional  Director  as  well  as  the  Official 

Liquidator,  learned counsel urged that as Section 448(1)(a) of the Act 

contemplates the possibility of part time Official Liquidators, there was 

nothing  improper  in  the  approach  of  the  Registrar  in  as  much as  the 

Registrar had filed both the affidavits on 10th August, 2006, and the same 

had  to  be  read  together,  which  disclosed  all  relevant  materials. 

Additionally, it  was urged that the Single Judge had rightly concluded 

that a scheme of amalgamation, which is just and fair, cannot be rejected 

merely because the Official Liquidator had failed in his duty in placing 

the correct position before the Court. 

22.Learned counsel then submitted that in  Life Insurance Corporation of  

India Vs. Escorts Ltd. & Ors.11, this Court had held that the functioning 

11 (1986) 1 SCC 264
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of a company was akin to that of a parliamentary democracy wherein the 

overall control is exercised by the majority of the shareholders. In the 

instant  case,  majority of the shareholders had approved the scheme of 

amalgamation despite having full knowledge of the proceedings against 

the Companies and the prima facie findings. Moreover, Section 395 of 

the  Act  provides  the  power  to  acquire  shares  of  the  shareholders 

dissenting from the scheme if the said scheme has been approved by the 

holders of not less than nine-tenth in value of the shares of whose transfer 

is involved. 

23.Mr. Raval, the learned Additional Solicitor General, on the other hand, 

relying  on  a  decision  of  the  Gujarat  High  Court  in  Wood  Polymer 

Limited,  In re12,  submitted  that  since  the  sanctioning  of  a  scheme of 

amalgamation  has  the  effect  of  imposing  it  on  dissenting  members, 

before exercising the power conferred on it by Section 391(2) of the Act, 

the  Court  needs  to  examine  the  scheme  in  its  proper  perspective. 

Learned  counsel  urged  that  it  cannot  be  argued  that  merely  because 

statutory formalities are duly carried out, the Court has no option but to 

sanction  the  scheme.   Learned  counsel  also  submitted  that  since 

inspection reports had been received by the Registrar of Companies and 
12 [1977] 47 Comp Cas 597
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Official  Liquidator,  respectively  on  19th October,  2006  and  15th 

November, 2006, i.e. after the filing of affidavit by them on 10th August, 

2006,  under Section 394 of  the Act,  no fault  can be found with their 

affidavits.  It was asserted that since serious irregularities had been found 

in the affairs of both SGL and SIL, cheating the minority shareholders of 

SIL, the order sanctioning amalgamation of the said companies cannot be 

permitted to be used for thwarting the investigations.  Thus, the learned 

Additional Solicitor General supported the impugned order.

24.Mr.  Amar  Dave,  learned  counsel  appearing  for  respondent  No.1, 

contended that the provisions of Chapter V of Part VI of the Act were 

intended to introduce a system of checks and balances to promote the 

interests of shareholders, creditors and society at large so as to promote a 

healthy corporate  governance culture,  and the Courts  should adopt  an 

interpretation that advances this object.

25.Learned counsel urged that in the instant case the provisions of Section 

393(1)(a)  of  the  Act  had  not  been  complied  with  in  as  much  as  all 

material facts were not placed before the shareholders, in particular the 

preliminary letters of findings addressed to the Managing Director of SIL 
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by the Inspector pursuant to the inspection under Section 209A of the Act 

on  28th September,  2005.   According  to  the  learned  counsel,  a  mere 

enclosure  of  an  extract  of  covering  letter  dated  17th February,  2006 

cannot be construed as sufficient compliance with the mandate of Section 

393(1)(a), as the said letter did not disclose the details of the findings to 

the effect that the affairs of the company had been conducted in a manner 

which was prejudicial  to the interests  of  its  members.  Relying  on the 

decision of this Court in  Miheer H. Mafatlal  Vs.  Mafatlal  Industries 

Ltd.13, learned counsel contended that sufficient information had not been 

disclosed to the shareholders so as to enable them to take an informed 

decision.

26.Learned  counsel  contended  that  in  light  of  the  dictum  laid  down  in 

Miheer H. Mafatlal  (supra);  Bedrock Ltd., In re14 and  T. Mathew  Vs.  

Smt. Saroj G. Poddar15, the companies had violated the provisions of the 

proviso to Section 391(2) of the Act in as much as SIL and SGL had not 

disclosed  the  pendency  of  the  criminal  proceedings  against  the 

companies and its directors, and of proceedings under Section 209A of 

the Act. Learned counsel submitted that proceedings under Section 209A 

13 (1997) 1 SCC 579
14 [2000] 101 Comp Cas 343 (Bom)
15 [1996] 22 CLA 200 (Bom)
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of the Act would fall under the category “and of the like” as mentioned in 

the proviso to Section 391(2) of the Act, as every material  fact which 

could  affect  the  Company  Court’s  discretion  has  to  be  disclosed. 

Moreover,  both  the  Companies  had  not  disclosed  the  final  inspection 

reports  under Section 209A of the Act,  and the same was brought on 

record by respondent No.1. Learned counsel further submitted that the 

petitioner has failed to disclose even before this Court, that the Serious 

Fraud Investigation Office (SFIO) was conducting an investigation into 

the affairs of the company under the provisions of Section 235 of the Act, 

and  even  though  the  said  investigation  proceedings  arose  later,  the 

obligation under the proviso of Section 391(2) is a continuing obligation 

and, therefore, the appellant was obliged to disclose the same before this 

Court as well.

27.Learned  counsel  strenuously  urged  that  the  reports  submitted  by  the 

Registrar as delegate of the Regional Director and as Official Liquidator 

were clearly in violation of the mandate of the proviso to Section 394(1) 

of the Act, in as much as despite being in possession of the inspection 

reports prepared by the Inspecting Officer of the Ministry of Company 

Affairs,  the  Official  Liquidator  filed  a  misleading affidavit  before the 
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Company Court,  reporting “that  the affairs  of the transferor Company 

were not being conducted in a manner prejudicial to the interests of its 

members  or  to  the  public  interest”.  It  was  alleged  that  the  affidavit 

submitted by the Official Liquidator was solely based on the report of 

one M/s S.R. Kenkre & Associates, Chartered Accountants, who in turn 

had  based  their  entire  report  on  the  information  supplied  by  the 

Company, without any independent verification. Relying on the decisions 

in  Securities  and  Exchange  Board  of  India  Vs.  Sterlite  Industries 

(India) Ltd.16; Modus Analysis and Information P. Ltd. & Ors, In re17;  

Miheer H. Mafatlal (supra); Larsen and Toubro Limited, In re18; Wood 

Polymer (supra) and T. Mathew (supra), learned counsel argued that the 

Division Bench had rightly concluded that the mandate of Section 394 

had not been complied with thereby raising a statutory embargo on the 

approval of the scheme of amalgamation.  Further, the disclosure of all 

material information to the shareholders, which included the pendency of 

criminal proceedings; inspection proceedings under Section 209A of the 

Act, and proceedings under Section 235 of the Act in the report of the 

Official  Liquidator  under  Section  394(1)  of  the  Act  constitute 

jurisdictional  requirements,  and  unless  all  of  them were  satisfied,  the 

16 (2003) 113 Comp Cas 273
17 (2008) 142 Comp Cas 410 (Cal)
18 (2004) 121 Comp Cas 523
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Company Court had no jurisdiction to sanction the scheme.  In support, 

reliance was placed on the decision of  this  Court  in  Carona Ltd.  Vs.  

Parvathy Swaminathan & Sons19.

28.Learned counsel then contended that the fact of huge siphoning off the 

funds  from  the  transferor  company  (SIL)  to  the  transferee  company 

(SGL) being within the knowledge of the Company Court, it should not 

have sanctioned the scheme, as the distinction between the wrongdoer 

and the beneficiary gets effaced due to sanctions of law. Learned counsel 

also argued that under the attending circumstances the swap ratio of 1 

share of the transferee company for 5 shares of the transferor company 

was also unfair, especially when the valuers did not have an opportunity 

to examine the inspection reports under Section 209A of the Act. 

29.Reliance  was  placed  on the  decisions  in  J.S.  Davar & Anr.  Vs.  Dr. 

Shankar  Vishnu  Marathe  &  Ors.20;  T.  Mathew  (supra);  Calcutta 

Industrial Bank Ltd., In re21 and Travancore National & Quilon Bank 

Ltd.,  In re22,  to contend that the proposed scheme was a ruse to stifle 

19 (2007) 8 SCC 559
20 A.I.R. 1967 Bom. 456
21 [1948] 18 Comp Cas 144
22 A.I.R. 1940 Mad 139
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further inquiry into the affairs of the transferor and transferee company 

and  their  managements  which  have  been  initiated  by  the  Ministry  of 

Company Affairs, as also criminal and civil proceedings that may arise 

thereafter  because  after  the  amalgamation,  it  may  not  be  possible  to 

initiate any proceedings against the transferor company as it would cease 

to exist. Moreover, the proceedings under Sections 244, 397, 398, 401, 

402, 406 and 542 of the Act against the transferor company cannot be 

initiated against the transferee company even if the transferee company 

has  undertaken  to  take  over  all  the  future  liabilities  of  the  transferor 

company.   Learned  counsel  thus,  asserted  that  in  light  of  the  serious 

findings in the inspection report under Section 209A of the Act, sanction 

of the scheme would be detrimental to public interest, more so when on 

sanction of the scheme of amalgamation, the transferor company would 

cease to exist, losing its entity and in the process its functionaries will go 

scot free.

30.Relying on Miheer H. Mafatlal  (supra), learned counsel contended that 

the proposed scheme of amalgamation was unconscionable, in as much 

as  the  minority  shareholders  of  the  transferor  company  have  been 

oppressed,  and  in  fact  the  “exit  option”  offered  by  the  transferee 
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company to the minority shareholders of transferor company on 5th June 

2003, at an extremely undervalued price of ` 30 per share was in violation 

of Section 395 of the Act.

31.Lastly, learned counsel urged that though the decision of the majority of 

the  shareholders,  while  sanctioning  the  scheme,  is  of  paramount 

importance,  but  in  the  instant  case,  since  99.80% of  the  votes  of  the 

transferor  company  were  those  of  the  transferee  company  itself,  the 

significance of the majority decision was of no relevance and, therefore, 

under these circumstances the Company Court was required to ensure 

that the rights of the minority were not trammeled upon, as observed in 

Miheer H. Mafatlal  (supra);  Bedrock Ltd.  (supra);  T. Mathew  (supra); 

J.S. Davar (supra)  and Calcutta Industrial Bank Ltd. (supra).

32.Before  addressing  the  issues  raised,  it  will  be  useful  to  survey  the 

relevant provisions contained in Chapter V of Part VI of the Act, which 

deal  with  “Arbitrations,  compromises,  arrangements  and 

reconstructions”.   Section  391 of  the  Act,  clothes  the  Court  with  the 

power to sanction a compromise or arrangements made by a company 

with its creditors and members.  It reads as follows:-
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“S.391.Power  to  compromise  or  make  arrangements  with 
creditors  and  members.—(1)  Where  a  compromise  or 
arrangement is proposed—

(a) between  a  company  and  its  creditors  or  any  class  of 
them; or

(b) between  a  company  and  its  members  or  any  class  of 
them;

the Court  may,  on the application of the company or  of any 
creditor or member of the company, or in the case of a company 
which is being wound up, of the liquidator, order a meeting of 
the creditors or class of creditors, or of the members or class of 
members, as the case may be, to be called, held and conducted 
in such manner as the Court directs.

(2) If a majority in number representing three-fourths 
in value of the creditors, or class of creditors, or members, or 
class of members as the case may be, present and voting either 
in person or, where proxies are allowed under the rules made 
under  Section  643,  by  proxy,  at  the  meeting,  agree  to  any 
compromise  or  arrangement,  the  compromise  or  arrangement 
shall, if sanctioned by the Court, be binding on all the creditors, 
all  the  creditors  of  the  class,  all  the  members,  or  all  the 
members  of  the  class,  as  the  case  may  be,  and  also  on  the 
company, or, in the case of a company which is being wound 
up, on the liquidator and contributories of the company:

Provided  that  no  order  sanctioning  any  compromise  or 
arrangement  shall  be  made by the Court  unless  the  Court  is 
satisfied  that  the  company or  any other  person by whom an 
application has been made under sub-section (1) has disclosed 
to the Court, by affidavit or otherwise, all material facts relating 
to  the  company,  such  as  the  latest  financial  position  of  the 
company,  the  latest  auditor’s  report  on  the  accounts  of  the 
company,  the  pendency  of  any  investigation  proceedings  in 
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relation  to  the  company under  Sections  235 to  251,  and the 
like.”

Section  394  of  the  Act,  lays  down  the  procedure  for facilitating 

reconstruction and amalgamation of companies.  It reads as under:

“S.394.  Provisions  for  facilitating  reconstruction  and 
amalgamation  of  companies.—(1)  Where  an  application  is 
made to the Court under Section 391  for the sanctioning of a 
compromise or arrangement proposed between a company and 
any such persons  as  are  mentioned  in  that  section,  and it  is 
shown to the Court—

(a) that  the compromise or arrangement has been proposed 
for the purposes of, or in connection with, a scheme for 
the reconstruction of any company or companies, or the 
amalgamation of any two or more companies; and

(b) that  under  the  scheme  the  whole  or  any  part  of  the 
undertaking,  property  or  liabilities  of  any  company 
concerned in the scheme (in this section referred to as a 
‘transferor  company’)  is  to  be  transferred  to  another 
company (in  this  section  referred  to  as  ‘the  transferee 
company’);

the Court may, either by the order sanctioning the compromise 
or arrangement or by a subsequent order, make provision for all 
or any of the following matters:—

(i) the transfer  to the transferee  company of  the whole or 
any part of the undertaking, property or liabilities of any 
transferor company;

(ii) the allotment or appropriation by the transferee company 
of any shares, debentures, policies or other like interests 
in  that  company  which,  under  the  compromise  or 
arrangement,  are to be allotted or  appropriated  by that 
company to or for any person;
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(iii) the continuation by or against the transferee company of 
any  legal  proceedings  pending  by  or  against  any 
transferor company;

(iv)  the  dissolution,  without  winding  up,  of  any  transferor 
company;

(v) the  provision to  be made  for  any persons  who,  within 
such  time  and  in  such  manner  as  the  Court  directs, 
dissent from the compromise on arrangement; and

(vi) such incidental, consequential and supplemental matters 
as  are  necessary  to  secure  that  the  reconstruction  or 
amalgamation shall be fully and effectively carried out:

Provided that no compromise or arrangement proposed for the 
purposes of,  or  in  connection  with,  a  scheme  for  the 
amalgamation of a company, which is being wound up, with 
any other  company or companies,  shall  be sanctioned by the 
Court unless the Court has received a report from the Company 
Law Board or the Registrar that the affairs of the company have 
not been conducted in a manner prejudicial to the interests of its 
members or to public interest:

Provided  further that  no  order  for  the  dissolution  of  any 
transferor  company  under  clause  (iv)  shall  be  made  by  the 
Court  unless  the  Official  Liquidator  has,  on  scrutiny  of  the 
books and papers of the company, made a report to the Court 
that the affairs of the company have not been conducted in a 
manner prejudicial to the interests of its members or to public 
interest.
…………………………………………………………………”

33.It  is  plain  from the afore-extracted  provisions  that  when a  scheme of 

amalgamation/merger  of  a  company is placed before the Court  for its 

sanction, in the first instance the Court has to direct holding of meetings 

in the manner stipulated in Section 391 of the Act.  Thereafter before 

sanctioning such a scheme, even though approved by a majority of the 
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concerned members or creditors,  the Court has to be satisfied that the 

company or any other person moving such an application for sanction 

under sub-section (2) of Section 391 has disclosed all the relevant matters 

mentioned in the proviso to the said sub-section.  First proviso to Section 

394 of the Act stipulates that no scheme of amalgamation of a company, 

which is being wound up, with any other company, shall be sanctioned 

by the Court unless the Court has received a report from the Company 

Law Board or the Registrar to the effect that the affairs of the company 

have not been conducted in a manner prejudicial to the interests of its 

members  or  to  public  interest.   Similarly,  second  proviso  to  the  said 

Section  provides  that  no  order  for  the  dissolution  of  any  transferor 

company under clause (iv) of sub-section (1) of Section 394 of the Act 

shall be made unless the official liquidator has, on scrutiny of the books 

and papers of the company, made a report to the Court that the affairs of 

the  company have not  been conducted in  a  manner  prejudicial  to  the 

interests of its members or to public interest.  Thus, Section 394 of the 

Act casts an obligation on the Court to be satisfied that the scheme of 

amalgamation or merger is not prejudicial to the interest of its members 

or to public interest.
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34.Therefore, while it is trite to say that the court called upon to sanction a 

scheme of amalgamation would not act as a court of appeal and sit in 

judgment over the informed view of the concerned parties to the scheme, 

as the same is best left to the corporate and commercial wisdom of the 

parties concerned, yet it is clearly discernible from a conjoint reading of 

the  aforesaid  provisions  that  the  Court  before  whom  the  scheme  is 

placed, is not expected to put its seal of approval on the scheme merely 

because  the  majority  of  the  shareholders  have  voted  in  favour  of  the 

scheme.  Since the scheme which gets sanctioned by the court would be 

binding on the dissenting minority shareholders or creditors, the court is 

obliged to examine the scheme in its proper perspective together with its 

various  manifestations  and  ramifications  with  a  view  to  finding  out 

whether the scheme is fair, just and reasonable to the concerned members 

and is not contrary to any law or public policy. (See:  Hindustan Lever 

Employees Union Vs. Hindustan Lever Ltd. & Ors.23).  The expression 

“public policy” is not defined in the Act.  The expression is incapable of 

precise definition.  It connotes some matter which concerns the public 

good  and  the  public  interest.  (See:  Central  Inland  Water  Transport  

Corporation Limited & Anr. Vs. Brojo Nath Ganguly & Anr.24.)

23 1995 Supp (1) SCC 499
24 (1986) 3 SCC 156
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35. In  Miheer  H.  Mafatlal  (supra),  this  Court  had,  while  examining the 

scope and ambit  of jurisdiction of the Company Court,  culled out the 

following broad contours of such jurisdiction:

“1. The sanctioning court has to see to it that all the requisite 
statutory  procedure  for  supporting  such  a  scheme  has  been 
complied with and that the requisite meetings as contemplated 
by Section 391(1)(a) have been held.

2. That  the  scheme  put  up  for  sanction  of  the  Court  is 
backed up by the requisite majority vote as required by Section 
391 sub-section (2).

3. That the meetings concerned of the creditors or members 
or  any class  of  them had the relevant  material  to enable  the 
voters  to  arrive  at  an  informed  decision  for  approving  the 
scheme in question. That the majority decision of the concerned 
class of voters is just and fair to the class as a whole so as to 
legitimately bind even the dissenting members of that class.

4. That  all  necessary  material  indicated  by  Section 
393(1)(a) is placed before the voters at the meetings concerned 
as contemplated by Section 391 sub-section (1).

5. That  all  the  requisite  material  contemplated  by  the 
proviso of sub-section (2) of Section 391 of the Act is placed 
before the Court by the applicant concerned seeking sanction 
for such a scheme and the Court gets satisfied about the same.

6. That  the  proposed  scheme  of  compromise  and 
arrangement is not found to be violative of any provision of law 
and is not contrary to public policy. For ascertaining the real 
purpose underlying the scheme with a view to be satisfied on 
this  aspect,  the  Court,  if  necessary,  can  pierce  the  veil  of 
apparent  corporate  purpose  underlying  the  scheme  and  can 
judiciously X-ray the same.

7. That  the  Company Court  has  also to  satisfy  itself  that 
members or class of members or creditors or class of creditors, 
as the case may be, were acting bona fide and in good faith and 
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were not coercing the minority in order to promote any interest 
adverse to that of the latter comprising the same class whom 
they purported to represent.

8. That the scheme as a whole is also found to be just, fair 
and  reasonable  from  the  point  of  view  of  prudent  men  of 
business taking a commercial  decision beneficial  to the class 
represented by them for whom the scheme is meant.

9. Once  the  aforesaid  broad  parameters  about  the 
requirements of a scheme for getting sanction of the Court are 
found  to  have  been  met,  the  Court  will  have  no  further 
jurisdiction to sit in appeal over the commercial wisdom of the 
majority of the class of persons who with their open eyes have 
given their approval to the scheme even if in the view of the 
Court there would be a better scheme for the company and its 
members  or  creditors  for  whom the  scheme  is  framed.  The 
Court cannot refuse to sanction such a scheme on that ground as 
it  would  otherwise  amount  to  the  Court  exercising  appellate 
jurisdiction  over  the  scheme  rather  than  its  supervisory 
jurisdiction.”

36.It  is  manifest  that  before  according  its  sanction  to  a  scheme  of 

amalgamation, the Court has to see that the provisions of the Act have 

been duly complied with; the statutory majority has been acting bona fide 

and in good faith and are not coercing the minority in order to promote 

any interest adverse to that of the latter comprising the same class whom 

they purport  to  represent  and the scheme as a  whole  is  just,  fair  and 

reasonable  from  the  point  of  view  of  a  prudent  and  reasonable 

businessman taking a commercial decision. 
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37.Thus,  the  first  question  is  as  to  whether  the  appellant  and  SGL  had 

disclosed sufficient information to the shareholders so as to enable them 

to  arrive  at  an  informed  decision?   The  proviso  to  Section  391  (2) 

requires a company to “disclose pendency of any investigation in relation 

to the company under Sections 235 to 351, and the like”.  Though it is 

true that inspection under Section 209A of the Act, strictly speaking, may 

not be in the nature of an investigation, but at the same time it cannot be 

construed as an innocuous exercise for record, in as much as if anything 

objectionable or fraudulent in the conduct of the affairs of the company is 

detected during the course of inspection, it may lay the foundation for the 

purpose of investigations under Sections 235 and 237 of the Act, as is the 

case here.  Therefore, existence of proceedings under Section 209A must 

be disclosed in terms of the proviso to Section 391(2).  In any event, we 

are of the opinion that since the said issue is a question of fact, based on 

appreciation of evidence, and both the Courts below have held that the 

information  supplied  was  sufficient,  particularly  in  light  of  the  order 

passed by the Single Judge on 18th March, 2006, we are not inclined to 

disturb the said concurrent finding of the Courts below, particularly when 

it  is  not  shown  that  the  said  finding  suffers  from  any  demonstrable 
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perversity.  (See:  Firm Sriniwas Ram Kumar  Vs.  Mahabir  Prasad & 

Ors.25 and Ganga Bishnu Swaika Vs. Calcutta Pinjrapole Society26.) 

38.The next issue that arises for our determination is whether the Division 

Bench  was  correct  in  holding  that  the  affidavit  filed  by  the  Official 

Liquidator was vitiated on account of non-disclosure of all material facts. 

From  a  bare  perusal  of  the  affidavit  dated  10th February,  2006,  it  is 

manifest, ex facie, that before filing the affidavit, the said official had not 

examined and applied its mind to the findings contained in the inspection 

report under Section 209A of the Act.  While it is true that it was not 

within the domain of the Official Liquidator to determine the relvency or 

otherwise  of  the  said report,  yet  he was obliged to incorporate  in his 

affidavit the contents of the inspection report.  We are convinced that the 

official liquidator had failed to discharge the statutory burden placed on 

him under the second proviso to Section 394(1) of the Act.

39.An  Official  Liquidator  acts  as  a  watchdog  of  the  Company  Court, 

reposed  with  the  duty  of  satisfying  the  Court  that  the  affairs  of  the 

company,  being  dissolved,  have  not  been  carried  out  in  a  manner 

prejudicial to the interests of its members and the interest of the public at 

large. In essence, the Official Liquidator assists the Court in appreciating 
25 1951 SCR 277
26 AIR 1968 SC 615
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the other side of the picture before it, and it is only upon consideration  of 

the  amalgamation  scheme,  together  with  the  report  of  the  Official 

Liquidator, that the Court can arrive at a final conclusion that the scheme 

is in keeping with the mandate of the Act and that of public interest in 

general. It, therefore, follows that for examining the questions as to why 

the transferor-company came into existence; for what purpose it was set 

up; who were its promoters; who were controlling it; what object was 

sought  to  be  achieved  by  dissolving  it  and  merging  with  another 

company, by way of a scheme of amalgamation, the report of an official 

liquidator is of seminal importance and in fact facilitates the Company 

Judge to record its  satisfaction as to whether  or not the affairs  of the 

transferor company had been carried on in a manner prejudicial to the 

interest of the minority and to the public interest.

40.In  the  present  case,  we  are  unable  to  appreciate  why  the  Official 

Liquidator, who was aware of the inspection report dated 17th February, 

2006 under Section 209A containing adverse comments on the affairs of 

both  the  companies,  relied  only  on  the  report  of  the  auditors,  which 

admittedly was not even verified.  We can only lament the conduct of the 

official liquidator.
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41.Having held that the Official Liquidator had failed to discharge the duty 

cast on him in terms of the second proviso to Section 394(1) of the Act, 

the next issue that requires consideration is whether sanction of a scheme 

of  amalgamation  can  be  held  up  merely  because  the  conduct  of  an 

Official Liquidator is found to be blameworthy?  We are of the view that 

it will neither be proper nor feasible to lay down absolute parameters in 

this  behalf.  The  effect  of  misdemeanour  on  the  part  of  the  official 

liquidator on the scheme as such would depend on the facts obtaining in 

each case and ordinarily the Company Judge should be the final arbiter 

on that issue. In the instant case, indubitably, the findings in the report 

under Section 209A of the Act were placed before the Company Judge, 

and  he  had  considered  the  same  while  sanctioning  the  scheme  of 

amalgamation. Therefore, in the facts and circumstances of the present 

case, the Company Judge had, before him, all material facts which had a 

direct bearing on the sanction of the amalgamation scheme, despite the 

aforestated lapse on the part of the Official Liquidator. In this view of the 

matter, we are of the considered opinion that the Company Judge, having 

examined all material facts, was justified in sanctioning the scheme of 

amalgamation, particularly when the current investigation under Section 

235 of the Act was initiated pursuant to a complaint filed by respondent 
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No.1  subsequent  to  the  order  of  the  Company  Judge  sanctioning  the 

scheme. 

42.For the foregoing reasons, the appeals are allowed;  and the impugned 

judgment is set aside.  Consequently, the order passed by the Company 

Judge sanctioning the scheme of amalgamation is restored. However, it is 

made clear that the scheme of amalgamation will not come in the way of 

any civil or criminal proceedings which may arise pursuant to the action 

initiated  under  Sections  209A  or  235  of  the  Act,  or  any  criminal 

proceedings filed by respondent No. 1. 

43.In the facts and circumstances of the case, there will be no order as to 

costs.

.……………………………………
              (D.K. JAIN, J.) 

                              .…………………………………….
             (H.L. DATTU, J.)

NEW DELHI;
FEBRUARY 7, 2011.
ARS
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1                                                  

IN THE HIGH COURT OF BOMBAY AT GOA

COMPANY APPEAL NO. 5 OF 2013
IN

COMPANY PETITION NO. 11 OF 2012

Shailesh H. Bajaj,
Major in age,
Indian National,
24/25, Bharatiya Bhavan,
7th floor, 72 Marine Drive,
Mumbai – 400 020.                              …...            Appellant
                                                                      (Original Objector)

  V e r s u s

1. Sesa Goa Ltd.,
    Sesa Ghor, 20 EDC Complex,
    Patto, Panjim,
    Goa – 403 001.                                  …...    Respondent no.1.

2.  Registrar of Companies,
     Goa Daman & Diu,
     Panaji, Ministry of Company
     Affairs, Govt. of India,
     Company Law Bhavan,
     Plot No. 21, EDC Complex,
     Patto, Panjim, Goa – 403 001.        …..     Respondent No.2.

WITH 

COMPANY APPLICATION NO. 31 OF 2013
IN

COMPANY APPEAL NO. 5 OF 2013

Shailesh H. Bajaj,
Major in age,
Indian National,
24/25, Bharatiya Bhavan,
7th floor, 72 Marine Drive,
Mumbai – 400 020.                              …...            Applicant
                                                                      (Original Objector)
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  V e r s u s

1. Sesa Goa Ltd.,
    Sesa Ghor, 20 EDC Complex,
    Patto, Panjim,
    Goa – 403 001.                                  …...    Respondent no.1.

2.  Registrar of Companies,
     Goa Daman & Diu,
     Panaji, Ministry of Company
     Affairs, Govt. of India,
     Company Law Bhavan,
     Plot No. 21, EDC Complex,
     Patto, Panjim, Goa – 403 001.        …..     Respondent No.2.

WITH 
COMPANY APPEAL NO. 6 OF 2013

IN
COMPANY PETITION NO. 12 OF 2012

Shailesh H. Bajaj,
Major in age,
Indian National,
24/25, Bharatiya Bhavan,
7th floor, 72 Marine Drive,
Mumbai – 400 020.                              …...            Appellant
                                                                      (Original Objector)

  V e r s u s

1. Sesa Goa Ltd.,
    Sesa Ghor, 20 EDC Complex,
    Patto, Panjim,
    Goa – 403 001.                                  …...    Respondent no.1.

2.  Registrar of Companies,
     Goa Daman & Diu,
     Panaji, Ministry of Company
     Affairs, Govt. of India,
     Company Law Bhavan,
     Plot No. 21, EDC Complex,
     Patto, Panjim, Goa – 403 001.        …..     Respondent No.2.

WITH 
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COMPANY APPLICATION NO. 30 OF 2013
IN

COMPANY  APPEAL NO. 6 OF 2013

Shailesh H. Bajaj,
Major in age,
Indian National,
24/25, Bharatiya Bhavan,
7th floor, 72 Marine Drive,
Mumbai – 400 020.                              …...            Applicant
                                                                      (Original Objector)

  V e r s u s

1. Sesa Goa Ltd.,
    Sesa Ghor, 20 EDC Complex,
    Patto, Panjim,
    Goa – 403 001.                                  …...    Respondent no.1.

2.  Registrar of Companies,
     Goa Daman & Diu,
     Panaji, Ministry of Company
     Affairs, Govt. of India,
     Company Law Bhavan,
     Plot No. 21, EDC Complex,
     Patto, Panjim, Goa – 403 001.        …..     Respondent No.2.

Appellant in person. 

Mr. Iqbal M. Chagla, Senior Advocate and Mr. A. N. S. Nadkarni, Senior 
Advocate with Mr. Riyaz Chagla, Mr. D. Lawande and Mr. Kaif Noorani , 
Advocates for respondent no.1.

Mr. C. A. Ferreira, Advocate for respondent no. 2.

Mr. P. Sridhar, Official Liquidator. 

CORAM : A. P. LAVANDE &
U. V. BAKRE, JJ.

Reserved on : 26th June,2013.

Pronounced on : 12th August,2013. 
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JUDGMENT : (per U. V. Bakre, J.)

                 Heard the appellant in person, Mr. Chagla, learned Senior 

Counsel for  respondent no. 1  and  Mr. Ferreira, learned Assistant Solicitor 

General for respondent no. 2. Brief written submissions have also been filed 

by the appellant and respondent no. 1.

2. The above appeals are directed against the common Judgment 

and order dated 3rd April, 2013  whereby the learned Company Judge has 

sanctioned the scheme of amalgamation (concurrent scheme) of Ekaterina 

Limited (Transferor  Company or Ekaterina) with  Sesa Goa Ltd. (Transferee 

Company  or  SGL)  sought  in  Company  Petition  no.  11  of  2012  and  the 

scheme of amalgamation and  arrangement (composite scheme) amongst 

Sterlite Industries (India) Limited  (amalgamating Company 1 or SIIL), The 

Madras  Aluminium  Company  Limited   (amalgamating  company  2  or 

MALCO);   Sterlite  Energy  Limited  (amalgamating  company  3  or  SEL); 

Vedanta Aluminium Limited (amalgamating company 4 or VAL)  and SGL 

and rejected the objections filed by the appellant to the above schemes. 

3. Brief facts leading to the filing of these appeals are as under :

The  Board  of  Directors  of  SGL and of  Ekaterina  (a  company 

based  in  Mauritius),  in  their  respective  meetings  held  on  25/02/2012 

approved the concurrent scheme including the share exchange ratio.  On 
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the same date the Board of Directors of SGL and of SIIL, MALCO, SEL and 

VAL, in their respective meetings approved the composite scheme  and the 

share  exchange  ratio.  The  approval  of  both  the  schemes  was  after 

considering the joint valuation report of M/s. Grant Thornton  India, LLP and 

KPMG India Private Limited, independent valuers and  the Fairness Opinion 

Report   of  Citigroup  Global  Markets  India  Private Limited (given to  the 

Board of Directors of SGL)  and DSP Merrill Lynch  Private Limited (given to 

the Board of Directors of SIIL) on 02/04/2012 and 12/04/2012, respectively. 

The  National  Stock  Exchange  India  Limited   and  the  Bombay  Stock 

Exchange  Limited,  respectively  granted  their  no  objection  to  the  said 

concurrent  and  composite  scheme.  On  23/04/2012,  the  Competition 

Commission  of  India  approved  the  proposed  combination  including  the 

transaction as provided for in the concurrent  scheme and the composite 

scheme.   On 26/04/2012 the High Court of Judicature at Madras dispensed 

with the convening of the meeting of the Equity Share Holders of SEL in 

view  of  the  consent  affidavit  given  by  all  Equity  Share  Holders  to  the 

composite scheme.  On 26/04/2012, the Madras High Court dispensed with 

the convening of the meeting  of Equity Share Holders of VAL in view of the 

consent affidavit given by all Equity Share Holders and Preference Share 

Holders  to  the  composite  Scheme.    On  19/06/2012,  the  Equity  Share 

Holders  of  SGL approved the  composite  scheme at  the  Court  convened 

meeting  with the requisite majority as  prescribed under Section 391(2) of 

the  Companies Act,  1956 (the Act,  for short).  On 19/06/2012 itself,  the 
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equity shareholders of SGL approved the concurrent scheme at the Court 

convened meeting with the requisite majority as prescribed under Section 

391(2)  of  the  Act.     On  21/06/2012,  the  equity  share  holders  of  SIIL 

approved  the  composite  scheme  at  Court  convened  meeting.   On 

23/06/2012, the equity shareholders  of  MALCO approved the composite 

scheme  at  the  Court  convened meeting.  Mr.  G.  D.  Kamat,  the  learned 

retired Chief Justice of Gujarat High Court acted as the Chairman of the said 

meeting  dated  19/06/2012  and  reported  the  result  of  the  equity 

shareholders of SGL  of the said meetings by his report dated 04/07/2012 

along with  his affidavit in support thereof.    On 29/06/2012 the Foreign 

Investment Promotion Board of India approved the transaction as proposed 

in the concurrent  scheme.   On 02/08/2012, the advertisement of petitions 

in  accordance  with  rule  80  of  the  Companies  (Court)  Rules  1959  with 

respect  to  both  the  company  Petitions  were   published  in  the  local 

newspapers  namely Navhind Times and Sunaprant.  On 24/08/2012,  the 

Supreme  Court  of  Mauritius  approved  the  concurrent  Scheme.   The 

company  petitions  filed  by  SIIL,  MALCO,  SEL  and  VAL,  for  sanction  of 

composite scheme, have reportedly been heard by Madras High Court and 

the judgments have been reserved.

4.  SGL  had  filed  the  company  petition  no.  11/2012  seeking 

sanction of  the company Court  to the concurrent  scheme and company 

petition no. 12/2012 thereby seeking sanction of the Company Court to the 
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composite scheme. The appellant filed his objections to the said schemes 

on various grounds.  The company petitions and objections raised by the 

appellant were extensively heard by the learned Company Judge and upon 

appraisal  of the entire material on record, the learned  Judge allowed the 

company petitions and rejected the objections of the appellant.  The said 

common judgment and order dated 3/4/2013 is impugned in the present 

appeals.

 

5.           Section 391 of the Act provides as under:-

391.  Power  to  compromise  or  make  arrangements  with 

creditors and members.-

                                                                

(1) where  a compromise  or  arrangement is proposed-

(a)  between a company and its creditors or any 

class of them; or 

(b)  between a company and its members or any class of 

them;

the court may, on the application of the company  or  of 

any creditor or member of the company, or, in the case of  

a company which is being wound up, of  the liquidator,  

order a meeting of the creditors or class of creditors, or of  

the members or class of members, as the case may be, to  

be called, held and conducted in such manner as the court  

directs.

(2) If  a  majority  in  number  representing  three-fourths  in  

value of the creditors, or class of creditors, or members,or 

class of members, as the case may be present and voting 
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either in person or, where proxies are allowed under the  

rules made under section 643, by proxy, at the meeting,  

agree to any compromise or arrangement,the compromise 

or arrangement shall,  if  sanctioned  by  the  court,  be  

binding on all the creditors, all the creditors of the class, all  

the members , or all the members of the class, as the case

may be,  and also on the company,  or,  in  the case of  a

company which is being wound up, on the liquidator and 

contributories of the company : 

Provided  that  no  order  sanctioning  any compromise or  

arrangement shall be made by the court unless the court is  

satisfied that the company or any other person by whom 

an application  has been  made  under  sub-section  (1)  

has disclosed to the  court,  by  affidavit  or  otherwise,  all  

material facts  relating  to  the  company,  such  as  the 

latest financial position of the company, the latest auditor's  

report on the accounts of the company, the  pendency  of 

any investigation proceedings in relation to the company 

under section 235 to 351, and the like.

(3) An order made by the court under sub-section (2) shall  

have no effect until a certified copy of the order has been 

filed with the Registrar.

(4) A copy of every such order shall be annexed to every copy 

of  the  memorandum  of  the  company  issued  after  the  

certified  copy of  the order  has been filed as aforesaid,  

or in the case of a company not having a memorandum, 

to every copy so issued of the instrument constituting 

or defining the constitution of the company.

(5) If  default  is made in complying  with sub-section (4), the 

company,  and  every  officer  of  the  company  who  is  in  

default, shall be punishable with fine which may extend to  
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one hundred rupees  for  each copy in  respect  of  which  

default is made.

(6) The Tribunal may, at any time after an   application has  

been  made  to  it  under  this  section,  stay  the

commencement or continuation of any suit or proceeding  

against the company on such terms as the court  thinks 

fit, until the application is finally disposed of.” 

 

6.            Section 392 of the Act  provides as under:

“392. Power of Tribunal to enforce compromise and arrangement.

(1) Where  a  Tribunal  makes  an  order  under  section  391 

sanctioning a compromise or an arrangement in respect of  

a company, it--

(a) shall  have power to supervise the carrying out  of  

the  compromise  or  an  arrangement; and

(b) may,  at  the  time of  making  such  order  or  at  any  

time  thereafter,  give  such  directions  in  regard  to 

any  matter  or  make  such  modifications  in  the    

compromise  or  arrangement  as  it may  consider 

necessary for  the proper working of the compromise  

or arrangement.

(2) If the Tribunal aforesaid is satisfied that a compromise or  

an arrangement sanctioned under section 391 cannot be  

worked satisfactorily with or without modifications, it may,  

either  on  its  own  motion  or  on  the  application  of  any  

person interested in the affairs of the company, make an
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order winding up the company, and such an order shall be  

deemed to be an order made under section 433 of this Act.

(3) The provisions of this section shall, so far as may be, also  

apply to a company in respect of which an order has been  

made  before  the  commencement  of  the  Companies  

(Amendment) Act, 2001 sanctioning a compromise or an  

arrangement.”

7.             Section 393 of the Act, inter alia, provides as under:-

 “393. Information as to compromise or arrangements with 

creditors and members.-

(1)  Where a meeting of creditors or any class of creditors or  

of   members or any class of  members,  is  called under  

section 391,-

(a) with every notice calling the meeting which is sent 

to  a creditor or member, there shall be   sent  also 

a  statement  setting  forth  the  terms  of  the   

compromise  or  arrangement  and  explaining  its  

effect;  and  in  particular,  stating  any  material  

interests  of  the  directors,  managing  director  

managing  agent,  secretaries  and  treasurers  or  

manager of the company, whether in their capacity 

as such or as members or creditors of the company 

or otherwise, and the effect on those interests, of  

the compromise or arrangement, if, and in so far as,  

it is different from the effect on the like interests of 

other persons; and

(b) in every notice calling the meeting which is given  
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by  advertisement  there  shall  be  included  

either  such  a  statement  as  aforesaid  or  a  

notification of  the  place at which and the manner 

in which creditors or members entitled to attend the 

meeting may obtain copies of such a statement as 

aforesaid.

…....…..............................................”

8.             The appellant as well as the SGL, amongst others, have relied 

upon the following cases in which the  principles laid down, are as under:-

 

(a)         In  the  case of  ”Miheer H. Mafatlal Vs. Mafatlal Industries Ltd.” 

reported in   [1996 (Vol. 87) Comp. Cases, 792], in the matter of sanctioning 

the scheme of amalgamation, the Apex Court has held that the compromise 

or arrangement between the company and the creditors and members  is 

the commercial wisdom of the parties to the scheme who have taken an 

informed decision about  the usefulness  and propriety of  the scheme by 

supporting it by requisite majority vote that has to be kept in view by the 

Court.  The Court certainly would not act as a court of appeal and sit in 

judgment  over  the  informed  view  of  the  parties  concerned  to  the 

compromise  as  the  same  would  be  in  the  realm  of  corporate  and 

commercial wisdom of the parties concerned. The Court has neither the 

expertise nor the jurisdiction to delve deep into the commercial wisdom 

exercised by the creditors and members of the company who have ratified 

the scheme by the requisite majority. Consequently the Company Court's 
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jurisdiction to that extent is peripheral and supervisory and not appellate. 

The Court acts like an umpire in a game of cricket who has to see that both 

the teams play their game according to the rules and do not overstep the 

limits. But subject to that how best the game is to be played is left to the 

players and not to the umpire. The supervisory jurisdiction of the Company 

Court can also be culled out from the provisions of Section 392 of the Act. 

Of course this section deals with post-sanction supervision. But the said 

provision itself clearly earmarks the field in which the sanction of the Court 

operates. It is obvious that the supervisor cannot ever be treated as the 

author or a policy-maker. Consequently the propriety and the merits of the 

compromise or arrangement have to be judged by the parties who as sui 

Juris with their open eyes and fully informed about the pros and cons of the 

scheme arrive at their own reasoned judgment and agree to be bound by 

such compromise or arrangement.  The following are the  broad contours 

of  the  scope  and  ambit  of  the  jurisdiction  of  the  Company  Court 

enumerated  by  the  Apex  Court  in  the  case  of  “Miheer  Mafatlal”,(supra) 

which are stated to be illustrative and not exhaustive:- 

1.  The  sanctioning  court  has  to  see  to  it  that  all  the  

requisite  statutory  procedure  for  supporting  such  a  

scheme has  been  complied  with  and  that  the  requisite  

meetings  as  contemplated  by  Section  391(1)  (a)  have  

been held.
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2.  That  the scheme put  up for  sanction of  the Court  is  

backed up by the requisite majority vote as required by  

Section 391 sub-section (2).

3.  That  the  meetings  concerned  of  he  creditors  or  

members or any class of them had the relevant material  

to enable the voters to arrive at an informed decision for  

approving  the  scheme  in  question.  That  the  majority  

decision of the concerned class of voters is just and fair to  

the class as a whole so as to legitimately bind even the  

dissenting members of that class.

4.  That  all  the  necessary  material  indicated  by  Section  

393(1)(a)  is  placed  before  the  voters  at  the  concerned 

meetings as contemplated by Section 391(1).

5.  That  all  the  requisite  material  contemplated  by  the 

proviso  to  sub-Section  (2)  of  Section  391  of  the  Act  is  

placed  before  the  Court  by  the  concerned  applicant  

seeking sanction for  such a scheme and the court  gets  

satisfied about the same.

6.  That  the  proposed  scheme  of  compromise  and 

arrangement is not found to be violative of any provision  

of law and is not unconscionable, nor contrary to public  

policy.  For  ascertaining  the  real  purpose  underlying  the  
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Scheme with  a  view to  be  satisfied  on  this  aspect,  the  

court,  if  necessary,  can  pierce  the  veil  of  apparent  

corporate  purpose  underlying  the  scheme  and  can  

judiciously x-ray the same.

7. That the Company Court has also to satisfy itself that  

members  or  class  of  members  or  creditors  or  class  of  

creditors, as the case may be, were acting bona fide and in  

good faith and were not coercing the minority in order to  

promote  any  interest  adverse  to  that  of  the  latter  

comprising  of  the  same  class  whom  they  purported  to  

represent.

8. That the scheme as a whole is also found to be just, fair  

and reasonable from the point of view of prudent men of  

business  taking  a  commercial  decision  beneficial  to  the  

class represented by them for whom the scheme is meant.

9.  Once  the  aforesaid  broad  parameters  about  the  

requirements of a scheme for getting sanction of the Court  

are found to have been met, the Court will have no further  

jurisdiction to sit in appeal over the commercial wisdom of 

the majority of the class of persons who with their open 

eyes have given their  approval to the scheme even if in  

the view of the Court there could be a better scheme for  

the company  and its members or creditors for whom the 
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scheme is  framed.  The  Court  cannot  refuse  to  sanction  

such  a  scheme  on  that  ground  as  it  would  otherwise 

amount to the Court exercising appellate jurisdiction over  

the scheme rather than its supervisory jurisdiction.”  

 

(b)           In the case of   “Hindustan Lever and another Vs.  State of 

Maharashtra and another” reported in   [(2004) 9 SCC 438], the Apex Court 

reiterated the said contours and further observed as under:-

12.  Two  broad  principles  under  lying  a  scheme  of  

amalgamation  which  have  been  brought  out  in  this  

judgment are:

1. that the order passed by the court amalgamating the  

company  is  based  on  a  compromise  or  arrangement  

arrived at between the parties; and

2. that  the  jurisdiction  of  the  Company  Court  while  

sanctioning the scheme is supervisory only i.e. to observe  

that the procedure set out in the Act is met and complied 

with  and  that  the  proposed  scheme  of  compromise  or  

arrangement  is  not  violative  of  any  provision  of  law, 

unconscionable or contrary to public policy. The Court is  

not to exercise the appellate jurisdiction and examine the  

commercial  wisdom  of  compromise  or  arrangement 

arrived at between the  parties. The role of the court  is  
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that of an umpire  in a game, to see that the teams play  

their  role  as  per  rules  and  do  not  overstep  the  limits.  

Subject to that how best the game is to be played is left  

to the players and not to the umpire.

Both these principles indicate that there is no adjudication  

by the court on the merits as such. 

(c)         In the case of  “Bedrock Ltd.” reported in  [1998 (4) Bom. C.R. 710], 

it has been held that  a party seeking discretionary relief from the Court 

must come with clean hands; must not  suppress any relevant fact from the 

Court;  must refrain from making misleading statements and from giving 

incorrect information to the Court and  that such conduct of  the party is 

sufficient to entail  an outright dismissal of the petition without going into 

the merits.    

 

(d)          In the case of  “T. Mathew Vs. Smt. Saroj G. Poddar” reported in 

[(1996) 22 CLA Section II, 200],  it has been held that one who comes to the 

Court must come with clean hands and that this position  is well settled in 

“S. P. Chengalavarya Naidu V/s. Jagannath” [AIR 1994 SC 853]  wherein, 

inter  alia,  it  is  observed that  the courts  of  law are meant for  imparting 

justice between the parties; that one who comes to the court must come 

with clean hands and that it can be said without hesitation  that a person 

whose case is based on falsehood has no right to approach the court and he 
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can be summarily thrown out at any stage of the litigation.

   

9.             Mr. Chagla, learned Senior Counsel appearing on behalf of the 

respondent  no.1  submitted  that  before  proceeding  to  deal  with  the 

objections raised by the appellant, it would be advisable to look into his 

conduct and bona fides. He vehemently urged that  the present appeals 

require  something  more  than  dismissal  as  there  is  lack  of  bona fides; 

suppression of material facts and  an attempt to mislead the Court, which 

ought  not  to  be  encouraged.  He  submitted  that  the  appellant  has  not 

approached with clean hands.   The learned Counsel pointed out that the 

appellant has filed  Writ Petition No. 840/2012 before the High Court of 

Judicature at Bombay for enforcement of Serious Frauds Investigation Office 

(SFIO)  report  and  for  other  reliefs,  which  is  still  pending.   He  further 

submitted that the appellant has filed Civil Suit no. 69 of 2012 before the 

District Court, at Panaji-Goa, based on the SFIO report, for a direction to the 

Registrar of Companies, Goa to delete the name of SGL from the register 

maintained by his office, for recovery of money and other reliefs, in which 

even interim relief for stay of amalgamation proceedings was asked for. He 

pointed out that in the Company Petitions, the judgment was reserved on 

08/02/2013  but  the  said  suit  no.  60  of  2012  was  filed  before   the 

District  Judge   on  07/12/2012  which  shows  that  there  is 

suppression of material facts.  He submitted that the above facts have been 

suppressed  from  this  Court  and  also  they  were  suppressed  from  the 
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Company Court. According to SGL, the material fact of filing of the said Writ 

Petition  and  Civil  Suit  has  been  suppressed  with  ulterior  motive  and 

malafide intention and with an attempt to procure orders from this Court. 

Learned Counsel pointed out that the appellant  and his family members 

have increased their equity shareholding in SGL by purchasing additional 

shares after the court convened meeting of SGL and  still the appellant says 

that the scheme is bad and detrimental to him and others.  He submitted 

that the present appeals are filed with ulterior motive  and that there is no 

ground for challenge  of the impugned judgment and order. Learned Senior 

Counsel submitted that it is well settled that when a person comes with 

unclean hands, he is not entitled to any relief.  In this regard, he relied upon 

“Bedrock Ltd.” and “Smt. Saroj G. Poddar” (supra). The appellant, in answer, 

submitted that the said Writ Petition and the Suit have no co-relation with 

the issues raised in the present proceedings. According to him, by the Writ 

Petition,  he  is  trying  to  enforce  the  recommendations  in  terms  of  filing 

prosecutions under Indian Penal  Code against delinquent  officers of  SGL 

and  the Suit pertains to a contract that had been entered into by SGL in 

terms of buying shares of its erstwhile subsidiary viz Sesa Industries Ltd. 

and both do not come in the way of amalgamation proceedings. The Writ 

Petition No. 840/2012 was filed in or  around April  2012 by the minority 

shareholders of SGL, including the appellant praying therein inter alia for a 

direction  to  the  respondents  therein   to  file  proceedings under  relevant 

provisions of Indian Penal Code and the Companies Act, on the basis of SFIO 
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reports  dated  29/4/2011,  against  the  persons  named  therein  and  to 

reimburse the funds siphoned away from the Company (a mention of which 

is made in the reports dated 29/4/2012 of SFIO), back into its books.  In Suit 

No. 69/2012, filed in December 2012, the appellant and his family members 

have, inter alia,  prayed for direction to the Registrar Of Companies to take 

action against SGL under the relevant provisions of the Companies Act and 

to delete the name of  SGL from the register  and  to restrain SGL from 

amalgamating  or  merging  itself  with  any  other  company  or  voluntarily 

winding up itself, pending the hearing and final disposal of the suit.  The 

learned Company Judge had reserved the Judgment in Company Petitions 

on 8/2/2013 and had sanctioned the schemes of amalgamation by order 

dated 3/4/2013. One of the objections  taken by the appellant is that SFIO 

report, wherein siphoning of more than `1,000 crores has been discovered, 

was not considered by valuers.   In our considered opinion, there is no merit 

in the submission canvassed by the appellant that the said Writ Petition and 

the  Suit  have  no  co-relation  with  the  issues  raised  in  the  present 

proceedings.  

 

10.            The learned  Senior Counsel appearing on behalf of SGL  further 

submitted that the appellant and his family members who had opposed the 

sanctioning of the concurrent scheme, represented only 0.17% in number 

and 0.01% in value of the Equity  shareholders present and voting at the 

Court  convened  meetings  held  on  19/6/2012  and  insofar  as  composite 

260



20                                                  

scheme is concerned, they represented only 0.43% in number and  0.01% 

of the value of  the Equity Shareholders present and voting at the court 

convened  meeting  held  on  19/6/2012. Learned  Senior  Counsel   then 

pointed  out   that  the  appellant  and  his  family  members  have  now 

purchased approximately 10,000 shares of  SGL and have thus increased 

their equity shareholding in SGL after the Court convened meetings of SGL. 

Relying upon  “Hindalco Industries Limited, In re” reported in [(2009) 151 

Comp. Cases 446 (Bom)],  learned Counsel,  submitted that the appellant 

lacks bonafides. The appellant, on the other hand, submitted that he and 

his family members had sold more than 50,000 shares of SGL before the 

announcement of amalgamation and that they deal in stocks and shares on 

a regular basis and since the value of the shares of SGL plummeted post 

announcement of amalgamation and further once the appellant on reading 

the Explanatory Statement and on ascertaining the other facts of the case 

was convinced that the present amalgamations could never pass the test of 

law, they re-purchased approximately 10,000 shares of  SGL, which were 

available at discount rate of ` 60/- per share. According to the appellant, 

frivolous  arguments  have  been advanced by  SGL  only  to  prejudice  this 

Court. Nobody trades into the shares knowing that they would ultimately go 

into  loss.  When  it  is  the  case  of  appellant  that  the  schemes  of 

amalgamation are detrimental to the minority shareholders and  only  the 

promoters  and  majority  shareholders  would  stand to  gain  and when he 

wants that the schemes should not be sanctioned, purchasing of shares of 
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SGL after amalgamation is contrary to the above case and prayer. In case of 

the appellant and his family members who claim to be dealing in stocks and 

shares, who sold more than 50,000 shares prior to the announcement of 

amalgamation, again purchasing 10,000 shares of the same company after 

amalgamation is all the more conspicuous and this certainly reveals lack of 

bona fides.   In  the case of  “Hindalco Industries Ltd.”(supra),  the second 

objector had only one share of the petitioner-company.  He participated in 

the meeting and registered his objection.  But the resolution was passed 

with overwhelming majority.  On the one hand, he objected to the proposed 

scheme  and  on  the  other  hand,  after  the  meeting  of  the  Equity 

Shareholders, he purchased additional 50 Equity Shares of the petitioner-

company and that reflected his bona fides. Learned Company Judge held 

that no prudent person who had opposed the proposed scheme would think 

of  acquiring additional  shares of  the same company.   No doubt,  It  was 

observed that the fact that the objector possessed only one share on the 

relevant  date  does  not  mean that  he is  denuded of  his  right  of  raising 

objection.  However still, substance was found in the stand taken by the 

petitioner-company that the complaint filed by this objector was not bona 

fide.  It has been held that  the person who has not approached  with clean 

hands and  have traded in the shares of the target company, cannot be 

heard  to  make  grievance  about  the  scheme.  Therefore,  we  have  no 

hesitation to hold that there is a serious doubt about the bona fides of the 

appellant in challenging the Scheme. 
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11.              We now proceed to deal with the objections raised by the 

appellant, on merits. 

12.            The appellant's first objection is  that  there  is  violation of the 

provisions  of  Section  391  of  the  Act,  on  account  of  following:-  (a)  the 

schemes have been modified twice: firstly after the valuation was done and 

placed before the shareholders for approval and secondly after the filing of 

the Company Petitions in the Court; (b)  the report of SFIO was not placed 

before the Company Court and hence there was violation of the proviso to 

Section 391(2) of the Act; (c) since one of the members who had allegedly 

cast  a  vote  in  favour  of  the  scheme  had  died  long  back,  there  was 

misrepresentation  of  the  shareholders  of  SGL;  (d)  the   majority  of  the 

minority shareholders who were present and who had voted in the Court 

convened meetings had opposed the schemes; and (e) the majority of the 

Foreign  Institutional  Investors  (FII)  who  held  shares  in  SGL  had  voted 

against the scheme. His second objection is that the valuations are skewed 

and pre-determined. In this regard, he has contended as follows:- (a) SFIO 

report has discovered siphoning of more than ` 1,000/- crores but the same 

has not been considered by the valuers; (b) the valuers had considered the 

valuation of Cairns India Ltd.(CIL)  and its associated debt but CIL is not part 

of merger which shows that there is modification; (c) Scheme that had been 

approved by the shareholders have been modified inasmuch as SGL  has 

undertaken to take over  Residual VAL's liabilities; (d) the principles of the 
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methodologies applied by the valuers whilst valuing the schemes and more 

specifically the “Price of Recent Investment”(PRI) methodology insofar as 

the valuation of VAL is concerned, has been most incorrectly applied by the 

valuers;  (e)  the  subsequent  developments  in  terms  of  the  complete 

stoppage of operations at VAL post December, 2012 i.e during the course of 

the hearing of the present Petitions by this Court have completely rendered 

the valuations arrived at by the valuers as otiose; (f) the non-disclosure of 

many  of  the  contingent  liabilities  of  the  transferor  companies  in  their 

balance sheets have also rendered the valuations arrived at by the valuers 

as meaningless; (g) the valuations arrived at by the valuers only benefit the 

promoters of SGL at the cost of its minority shareholders; (h) the valuations 

arrived  at  by  the  valuers  are  arithmetically  incorrect  inasmuch  as  the 

shares  of  SIL  have  been  valued  differentially  while  valuing  the  said 

Company and whilst valuing the same as an investment made by another 

transferor company viz. MALCO; and (i)  the valuations arrived at by the 

valuers  were  pre-determined  inasmuch  as  the  merchant  bankers  were 

already having draft reports of the schemes which were prepared at least 

two days prior  to  the issuance of  the  valuation  report.  Even the report 

submitted by the parent company of SGL to the London Stock Exchange 

was based on information that was gathered by it  one day prior  to the 

valuation report. 

13. The next objection is that there is violation of the provisions of 
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Section 393 of the Act inasmuch as:-  (a) SFIO report was not shown to the 

shareholders  despite  being  available  with  SGL;  (b)  the  fairness  opinion 

reports  were  not  disclosed  in  the  Explanatory  Statement  despite  an 

undertaking given by SGL to the National  Stock Exchange(NSE);  and (c) 

Misleading statement made by SGL in the Explanatory Statement to the 

effect that the financial position of SGL would not be adversely affected if 

Ekaterina  was merged into it. The fourth objection is that there is violation 

of Public Policy and Public Interest because of following:- (a) SFIO report 

exhibits  the  fact  that  the  affairs  of  SGL  have  been  managed  by  its 

management in a manner contrary to public policy and public interest;(b) 

the schemes mooted by SGL are a colourable device inasmuch as by the 

said schemes SGL and SIL are trying to claim refund of the taxes paid by 

them for yester years owing to the accumulation of the losses accrued in 

the other transferor companies which would then be transferred into the 

books of SGL and  claiming of tax refunds otherwise is impermissible in law; 

(c) there is no element of public interest in the schemes mooted by  SGL 

inasmuch as by the said schemes the interests of the minority shareholders 

of SGL  would be severely affected. The fifth objection is that the schemes 

mooted by SGL are completely unconscionable in nature inasmuch as on 

the sanction of the same, SGL would be reduced to a debt laden status 

having no means to cater to the said debt and would thus be in no capacity 

to churn out any profits for distribution amongst its minority shareholders 

but  the  promoters  of  SGL  would  be  relieved  of  the  said  debt  and  the 
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responsibility  to  service  the  same.  Sixth  and  the  last  objection  of  the 

appellant is that the schemes of arrangement have been proposed by SGL 

so as to somehow circumvent the action that is required to be taken by the 

Ministry of Corporate Affairs on the recommendations made by SFIO in its 

report  since once a  sanction  is  accorded by a  Court  to  a  scheme,  it  is 

presumed that the companies amalgamating were managing their affairs in 

a manner not prejudicial to their respective shareholders.

 

14.            The appellant has relied upon the following judgments:-

                 

(a)   Vodafone International Holdings BV Vs Union  of India and 

another.   [(2012) 6 SCC 613] 

(b)   J. S. Davar and another Vs. Shankar Vishnu Marathe and 

others. (AIR 1967 Bom.456)

(c)  Satyesh  James  Parasad  and  others  Vs.  Indian 

Petrochemicals   Corporation  Ltd.  [(2008)  85  CLA  175 

(Guj.)]

(d)  M/s Meghal Homes Pvt. Ltd. Vs Shree Niwas Girni   K. K.  

Samity,  (AIR 2007 SC 3079)              

(e) Bengal Bank Ltd. Vs. Suresh Chakravartty and  others,  [AIR 

(39) 1952 Calcutta 133]

(f) Modus Analysis and Information P. Ltd. and others, In re, 

[(2008)142 Comp Cas 410 (Cal)] 
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(g) Re Hellenic & General Trust Ltd.  [(1975) 3 All ER 382] 

(h) Wood Polymer Ltd. In re.  And  Bengal Hotels Pvt. Ltd., In  
re.  [(1977) 47 Com. Cas. 597]

                  

(i) M/s  McDowell  and  Co.  Ltd.  Vs  Commercial  Tax  Officer,  

[(1985) 3 SCC 230]

(j) Union of India and another Vs. Azadi Bachao Andolan and 

another, [(2004) 10 SCC 1]                 

(k) Larsen and Toubro Limited, In re(Bom) [(2004) 121 Com. 

Cas. 523] 

 

15.           Per contra,   it  is  the contention of  learned Senior Counsel 

appearing on behalf of SGL that it is well settled that a Company Court is 

not expected to sit in appeal over the commercial wisdom of the majority 

shareholders of the company who have given their seal of approval to the 

schemes of amalgamation. The court is expected to act as an umpire and 

dispassionately consider whether the procedure which is laid down under 

the  section  has  been  followed  meticulously,  fairly  and  impartially  and 

proper  opportunity  is  given  to  all  shareholders  and the  creditors  of  the 

company  to  ensure  that  sanction  and  approval  is  not  obtained  by 

suppression of material facts or that a decision is contrary to the interest of 

minority shareholders or creditors. It is submitted that the contours of the 

jurisdiction  of  the  Company  Court  whilst  sanctioning  the  scheme  of 

amalgamation have been laid down by the Apex Court. Learned Counsel 
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invited our attention to paragraphs 27, 28 and 29 of the judgment in the 

case of  “Miheer Mafatlal”;  paragraphs 3, 4 and 6 of the judgment in  the 

case of  “Hindustan Lever Employees' Union Vs. Hindustan Lever Ltd. and 

others” (AIR 1995 SC 470) and  paragraphs 11, 12, 13, 18 and 32 of the 

judgment  in  the  case  of  “Hindustan  lever  and  another”(supra).  It  is 

submitted that in the present case, the concurrent and composite schemes 

have been approved by the equity shareholders of SGL in accordance with 

the mandate of Section 391(2) of the Act and in accordance with the well 

settled position of law. According to the learned Counsel for SGL, there is no 

impediment to the sanction of the schemes  in view of the following facts:-

     (a)   SGL  has  complied  with  the  statutory  procedures  

under  the  Act  and  the  Rules  and  the  requisite  

meetings  as  directed  by  the  Court  have  been  

convened;

     (b)  The scheme has been approved by majority of the 

equity shareholders in terms of Section 391(2) of the 

Act; 

     (c)  All relevant material as stipulated by Section 391 of 

the  Act  was  provided  to  the  equity  shareholders  

and/or made available for inspection as as to enable 

the  equity  shareholders  to  arrive  at  an  informed  

decision on the scheme;
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    (d)  The scheme is not violative of any provisions of law 

and is not contrary to public policy;

   (e)  The  scheme  is just, fair  and advances the interest 

of SGL and their shareholders and stakeholders. 

 

16.         Mr. Chagla, learned Senior Counsel appearing on behalf of the 

respondent no.1, further submitted that the petitioner has argued all the 

objections before this Appellate Court as if these are original Petitions.  He 

pointed out  that  almost all  the objections which are now taken by the 

appellant before this Court were  taken before the Company Court and have 

been dealt with by the said Court.  He submitted that the judgment in the 

case of “Miheer Mafatlal” (supra) and “Hindustan Lever” (supra)  were cited 

before the learned Company Court and have been duly considered by it. It 

was therefore submitted that no interference is called for.

 

17.            Mr. Ferreira, the learned Assistant Solicitor General, appearing on 

behalf of the respondent no. 2, submitted that the respondent no. 2 has no 

role to play in these proceedings.  

 

18.           According to the appellant,  the valuers who have arrived at 

swap/exchange ratio and the merchant bankers who have ascertained the 

fairness of the said valuation, have considered the valuation in terms of 

transfer of 38.8% stake in Cairn India Ltd.(CIL) from one of the subsidiaries 
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of Vedanta Resources Plc. viz Twin Star Energy Holdings Ltd.(THEL) into one 

of the 100% subsidiaries of SGL along with the associated debt of $ 5,924 

million.   It  is  the  contention  of  the  appellant  that  this  fact  has  been 

acknowledged by SGL in paragraph 25 of the Sur-Sur-Rejoinder, filed by it 

on  6/10/2012 read with a  chart  which  is  a  part  of  Exhibit  J-colly  to the 

affidavit  in  rejoinder  of  SGA  dated  13/9/2012.  It  is  contended  that  the 

figures  of  SGL  in  respect  of  revenue,  EBITDA  and  cash  and  current 

investment post the merger as mentioned therein correspond axiomatically 

with the figures stated in the said chart  annexed to the rejoinder dated 

13/9/2012, which aptly demonstrate the inclusion of financials related to 

CIL  whilst  arriving at  the said figures  of  revenue,  EBIDTA and cash and 

current investments of SGL, post merger. It is further submitted that the 

above  fact  is  clear  from the  valuation  report  dated  24/2/2012 of  Grant 

Thornton and KPMG India Pvt. Ltd., wherein according to the appellant, at 

page 1, the valuation of Twinstar Holding Ltd., which is not a part of the 

amalgamating companies has been considered. It was pointed out that at 

page 7, the valuers have used the word 'transaction' whilst qualifying that 

they have not, by the said valuation, addressed the relative merits of the 

said  amalgamation  and  that  the  word  'transaction'  as  defined  in  the 

Fairness Opinion Reports include the valuation of CIL. The appellant further 

submitted  that  in  the  valuation  report  dated  24/2/2012,  at  page  8,  the 

words “proposed restructuring”,  which  include the proposed schemes of 

amalgamation as also the inclusion of CIL and its associated debt,  have 
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been  used  whilst  qualifying  the  report.  It  is  further  submitted  that  the 

merchant  bankers  (DSP  Merrill  Lynch  and  Citygroup),  in  their  Fairness 

Opinion  Reports,  have  mentioned  that  CIL  and  “Cairns  Forecasts”  have 

been considered by them whilst  appreciating the valuation report  dated 

24/2/2012. The appellant canvassed that in the statutory report  filed by 

Vedanta Resources Plc with London Stock Exchange,  the entire scheme of 

amalgamation and the valuations conducted by SGL in respect thereto have 

been laid out in detail and  CIL being part of the said valuations has been 

expressly stated in the said report. The appellant submitted that SGL whilst 

seeking approval of the proposed schemes from its shareholders as also 

from the Company Court varied the terms of the said schemes inasmuch as 

the  original  valuations  arrived  at  by  the  joint  valuers  in  respect  of  the 

companies  forming  part  of  the  said  schemes  included  the  valuation  of 

38.8% stake in  CIL  and  its  associated  debt  whereas  CIL  was  ultimately 

excluded from the gamut  of  companies  forming a  part  of  the  proposed 

amalgamation and hence the swap/exchange ratio arrived at by the joint 

valuers  was  rendered  meaningless  in  terms  of  the  said  modification 

rendered to the proposed schemes that were placed for approval before the 

shareholders of SGL and also before the Company Court. 

19.        Learned Senior Counsel appearing on behalf of SGL, during the 

course  of  arguments,   made  it  clear  that  the  Fairness  Opinion  dated 

25/2/2012 of Citigroup Global Markets India Limited, which is at page no. 
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163A/Set IV has been inadvertently filed before the Court. He  submitted 

that the opinion dated 25/02/2012 given by Citigroup  Global Markets India 

Private  Limited  relied  upon  by  the  appellant  is  not  for  merger  but  for 

purchase of CIL.   As pointed out by him,  the said opinion finally says that 

based upon and subject to the foregoing, the experience of the  Citigroup 

Global Markets India Private Limited, as Investment Bankers, their work  as 

described above and other factors deemed relevant by them, they are of 

the opinion that as on the date mentioned in the report, the consideration is 

fair,  from financial  point  of  view  to  the  SGL.   Learned  Senior  Counsel 

submitted that the said 38.8%  stake of cairn was to be  purchased and that 

was a totally independent transaction.  He further submitted that 20.1% of 

CIL was taken as investment in valuation. He submitted that said transfer of 

Vendanta's direct holding of 38.8% in CIL to Sesa Goa was not a condition 

to the merger. According to him, the statement in the Affidavit in Sur Sur 

Rejoinder dated 6/10/2012, filed by SGL, with regard to CIL is read out of 

context.  A perusal  of  the said opinion of  Global  Markets  India  Pvt.  Ltd., 

pointed out by the appellant, reveals that it is in respect of the acquisition 

of  the  shares  of  CIL  and  has  nothing  to  do  either  with  the  concurrent 

scheme or the composite scheme. With regard to the  acquisition of CIL, it 

is seen that in the press release note issued by SGL  on 25/2/2012, on 'All-

share  Merger  of  Sesa  Goa  and  Sterlite  Industries,  and  Vedanta  Group 

Consolidation”, on of the transaction highlights is mentioned as transfer of 

Vedanta's  direct  holding  of  38.8%  in  CIL  to  SGL,  together  with  the 
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associated debt  of  $5.9 billion,  at  cost and that post  the transfer,  Sesa 

Sterlite will have a 58.9% shareholding in Cairn India. Further, one of the 

proposed transaction steps has been stated as follows:-

“ Vedanta will  transfer its  38.8% direct  shareholding in 

Cairn India to a wholly-owned subsidiary of Sesa Goa at a 

nominal consideration of $1, together with the associated 

acquisition  debt  of  $  5.9  bn  (through  the  transfer  of 

companies  in  which  such  debt  and  shareholdings  are 

held).  The  debt  will  continue  to  be  guaranteed  by 

Vedanta.  This  transfer  is  not  inter-conditional  on  the 

merger of Sesa, Sterlite, MALCO and VAL.” 

Thus, it can be said that transfer of Vedanta's direct holding of 

38.8% in CIL to Sesa Goa, is an independent transaction. At page no. 3 of 

the  joint  valuation  report  dated 24/2/2012 of  Grant  Thornton and KPGD 

India  Pvt.  Ltd.,  with  regard  to  proposed  restructuring,  it  is  specifically 

mentioned that  the  relative  valuation  of  the  equity  shares  of  SGL,  SIIL, 

MALCO and Ekaterina has been carried out with a view to arriving at a fair 

share exchange ratio of the equity shares of SIIL, MALCO and Ekaterina for 

the equity shares of SGL.  At page no. 6 of the said report, it is mentioned 

that the Price of Recent Investment (PRI) approach has been considered in 

cases  where  an  investment/transaction  has  taken  place  recently  or  the 

company has been acquired recently. It is stated that in such case the cost 
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of  such  investment/acquisition  has  been  considered  as  the  fair  market 

value and that PRI has been used to derive value of SGL's investments in 

CIL. In view of the above, there is force in the submission of Mr. Chagla, 

learned Senior Counsel, appearing on behalf of SGL  that the  38.8% stake 

of CIL is not the subject matter of the valuation report dated 24/2/2012 

prepared by joint valuers and that what has been considered is only the 

investment in CIL.  

20.          The appellant  further submitted that as per clause 3.3 of Chapter 

III of the Scheme in Company petition No. 12 of 2012,  “Residual VAL” was 

supposed to take care of his own liabilities and the petitioner-Company was 

not required to own any liabilities of Residual VAL.  The appellant submitted 

that in spite of above, in paragraph 3 of the affidavit dated 02/10/2012 filed 

by the petitioner-Company in Madras High Court it has been stated that all 

contractual/legal  remedies  including appellate  remedies  by Residual  VAL 

shall be discharged by the amalgamating company to the extent that the 

Residual  VAL  is  entitled  to  discharge  the  same.   As  provided  in  the 

composite scheme, the aluminium business of VAL will be demerged and 

transferred  into  SGL  whereas  Residual  VAL  will  operate  the  power 

undertaking. In terms of Clause 3.3 of Chapter 6 of the Composite Scheme, 

in Company Petition No. 12/2012, Residual VAL which concerns the power 

business of VAL and MALCO (post merger), was supposed to take care of its 

own liabilities and SGL would in no circumstances be required to honour 
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any  liabilities  of  Residual  VAL  towards  its  secured/unsecured  creditors. 

However,  in  an  affidavit  filed  by  SGL  before  the  Madras  High  Court  in 

Company  Petition  No.  167/2012,  filed  by   VAL,  SGL  has  undertaken  to 

discharge the liabilities  of  Residual  VAL to  the  extent  Residual  VAL was 

unable to discharge the same. On account of the above, it is the contention 

of the appellant that SGL has expressly modified the terms of the schemes 

of amalgamation, after having sought the approval from its shareholders. 

We find that there is absolutely no substance in the above objection of the 

appellant on alleged modification of the schemes. Insofar as, the affidavit 

filed before the Madras High Court, is concerned, the learned Counsel on 

behalf  of  SGL,   submitted that  the  said undertaking given to  the Court 

cannot be held as modification of the scheme. We agree with the learned 

Counsel, because, admittedly, there is no amendment moved to the Court 

for  modification of  the scheme.  What is  stated in  the affidavit  is  post-

merger and about taking over all liabilities post amalgamation. This point 

has  been  elaborately  considered  by  the  learned  Company  Judge.  The 

learned Judge has observed that a perusal of the affidavit discloses that  in 

order to give comfort to the Residual VAL which would become subsidiary of 

the amalgamated Company and to give assurance to its creditors that they 

would be taken care of, it was stated that after the scheme was sanctioned 

if the Residual VAL was not in a position to repay the debts of its creditors, 

in that event the said debts would be paid by the amalgamating company. 

Even otherwise,  as pointed out by the learned Senior Counsel, as per the 
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clause 3.3.1 of the scheme of  Residual VAL,  all the assets, liabilities and 

obligations pertaining  thereto shall continue to belong to and  be vested  in 

and be managed by VAL.  Clause 3.3.2 (ii)  mentions that if proceedings are 

taken up against SGL in respect of the matters referred to in sub-clause 1(i) 

above,  it shall defend the same in accordance with the advice of VAL and 

at the cost of VAL, and the latter shall reimburse and indemnify SGL against 

all liabilities and obligations incurred by SGL in respect thereof.

21.           There can be no dispute that the procedural requirements of 

Section 391 of the Act must be satisfied before the Court can consider the 

acceptability of a scheme. Section 392 of the Act only gives power to the 

Court to make such modifications in the compromise or arrangement as it 

may  consider   necessary  for  the  proper  working  of  the  compromise  or 

arrangement and this cannot be understood as a power to make substantial 

modifications in the scheme approved by the members in a meeting called 

in terms of Section 391 of the Act. In the present case there is no violation 

of the provisions of Section 391 of the Act, as there is no modification of the 

schemes as alleged by the appellant. Reliance placed by the appellant in 

the cases of “M/s. Meghal Homes Pvt. Ltd.”; and “Bengal Bank Ltd.”(supra) is 

misplaced. As pointed out by Mr Chagla, the learned Senior Counsel,  in 

paragraph  11  of  the  judgment  in  the  case  of  “M/s.  Meghal  Homes Pvt. 

Ltd.”(supra),  the  Apex  Court  has  observed  that  the  Division  Bench  had 

allowed the appeals,  set aside the judgment of  the Company Court and 
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sanctioned the scheme as modified and as further  modified during the 

course of hearing before the Division Bench, by way of two affidavits filed 

by the Director of Lodha Builders Pvt. Ltd.  and therefore the said scheme 

with modification  had to go back to the General Meeting of the members, 

called in accordance with Section 391 of the Act and  for obtaining requisite 

majority. Therefore, the judgment of the Apex Court in the case supra is 

clearly distinguishable. The learned Company Court, in paragraph 34 of the 

impugned judgment, has distinguished the facts of the present cases with 

those in “Meghal Homes Pvt. Ltd.”(supra). There is no  modification  of the 

schemes in the present cases. The ratio of the judgment in case supra is 

not applicable to the facts of the present cases. In the case of “Bengal Bank 

Ltd.”, a scheme was sanctioned by the majority under Section 153(2) of the 

Companies Act, 1913. But that scheme was modified by the Reserve Bank. 

The changes were  substantial  and not  just  nominal.  It  was held  by  the 

Calcutta High Court that if a scheme has been sanctioned under Section 

153(2) of the Companies Act and that scheme has not been certified as it 

is, but has been modified by the Reserve Bank and that modified scheme is 

presented  to  the  Court  for  confirmation,  without  being  sanctioned  as 

required  under  Section  153(2),  the  Court  has  no  jurisdiction  to  grant 

sanction to such a scheme. No such thing has happened in cases before us. 

Hence, the case of “Bengal Bank Ltd.”(supra) is also not applicable.

22.        In view of the discussion supra, the contention of the appellant that 
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there is violation of the provisions of Section 391 of the Act inasmuch as 

SGL has modified the schemes with regard to CIL and that CIL is considered 

for  valuation therefore  there  was modification to the proposed schemes 

before  seeking  approval  of  the  shareholders  of  SGL  as  also  before  the 

Company Court  and further that  the schemes have been modified after 

filing the petitions before the Company Court in view of affidavit filed in 

Madras High Court, is without legal sanctity, and liable to be rejected.

23.       Further,  for the same reasons as above, the contention of  the 

appellant  that  since  the  scheme  had  been  valued  by  considering  the 

valuation of CIL and its associated debt though CIL is not part of merger, 

due to which the scheme is modified and therefore  the joint valuation is 

skewed and predetermined, has  no force. Similarly, the submission that 

since Residual VAL's liabilities have been undertaken by SGL, the scheme 

stands  modified  and  hence   the  joint  valuation  is  skewed  and 

predetermined, has also no merit.

24.      The  appellant  submits  that there  is  violation of  the provisions of 

Section 391(2) of the Act inasmuch as SGL  has suppressed the SFIO report 

which pertains to the investigation regarding SGL under Section 235 of the 

Act, from the Company Court as well as the shareholders.   According to the 

appellant,  SGL  has  misled  them  by  making  false  statements  in  the 

Explanatory  Statement  thereby  driving  them  to  take  an  uninformed 
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decision. It is contended that despite being in possession of the SFIO report, 

SGL failed to even refer to the same in the Explanatory Statement but on 

the contrary made a statement that the investigation before the SFIO was 

pending.  Thus,  the  appellant  submitted  that  there  is  violation  of  the 

provisions  of  Section  393 of  the  Act.  It  is  further  the  contention  of  the 

appellant that SFIO report, dated 29/4/2011, wherein a siphoning of more 

than ` 1,000 crores has been discovered, has not been considered by the 

valuers,  and  therefore  the  valuation  is  skewed,  predetermined, 

disproportionate and belies even the methodologies used by the valuers 

and such ratios cannot be imposed upon the minority shareholders of SGL 

by sanctioning the schemes.  It is also a contention of the appellant that the 

said  SFIO  Report  exhibits  the  fact  that  the  affairs  of  SGL  have  been 

managed by its management in a manner contrary to public  policy and 

public interest since the said siphoning of  amount of  more than ` 1,000 

crores is in respect of iron  exports of iron ore which is a national wealth. 

25.         As far as the SFIO report dated 29/4/2011, is concerned,   the 

learned Senior Counsel appearing on behalf of SGL, submitted that the said 

report had not culminated into prosecution and had to go to the Central 

Government  for  approval.   He submitted that the said report  was only 

provisional and therefore  not required to be disclosed. The learned Counsel 

further  submitted  that  in  spite  of  the  same being  provisional,  SGL  had 

disclosed to the National Stock Exchange that there was investigation.   He 

279



39                                                  

submitted that it was for  National Stock Exchange to raise objection, if any, 

about  the non-disclosure  of  the SFIO Report.  He also stated that  in  the 

Explanatory  Statement  as  also  in  the  Company Petition  filed  before  the 

Company Court, SGL had disclosed the pendency of the proceedings, before 

the SFIO,  under Sections 235 to 251 of the Act.

26.        A perusal of the Explanatory Statement dated 19/5/2012  reveals 

that there is reference to the pending investigation. It is further mentioned 

in  this  Statement that any voter  could take inspection of  the document 

referred to in this Statement, by visiting Company's office. According to the 

appellant  there  was  no  investigation  pending  since  SFIO  had  already 

submitted its report dated 29/4/2012. But the said report, unless approved 

by the Ministry of Corporate Affairs, could  not have attained finality. SGL 

had  sent  its  representations  against  the  allegations  made  in  the  said 

provisional report. The learned Company Judge has observed that it is quite 

well settled that even if the report is filed and if any action has to be taken, 

further investigations have to be done for the purpose of taking recourse to 

criminal proceedings and the report has to be filed in the Court. Therefore, 

merely  because  the  word  'pending'  has  been  used  in  the  Explanatory 

Statement, it cannot be said that there is suppression of material fact and 

an attempt to mislead the equity shareholders. We do not find anything 

wrong in the above observations made by the Company Court. Be that as it 

may, the said SFIO report could not have come in the way of amalgamation, 
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since Company remains and the erring directors, officers, etc of SGL would 

be subject to the consequences that would arise from that report. During 

the course of arguments, the appellant had fairly conceded that the SFIO 

report  is  not relevant and does not come in the way of sanction of  the 

schemes. Hence, there cannot be any need to file the SFIO report along 

with the Company Petitions for sanction of Schemes.  The appellant had 

himself filed the report along with his reply to the Petition. According to the 

appellant, though the SFIO report was with him, however, the same was not 

with any other shareholder. As has been rightly contended by the learned 

Senior Counsel for SGL, the other equity shareholders had not raised any 

objection regarding non disclosure of SFIO report.

27.          The joint valuation report is dated 24/2/2012. The valuers, in the 

letters  dated  9/1/2013  and  14/1/2013,  have  specifically  mentioned  that 

they  had  received  the  copy  of  SFIO  report  dated  29/4/2011  and 

representations  made by SGL to the Secretary, Ministry of corporate Affairs 

in  response  to  the  SFIO  report  and  that  they  have  considered  the 

information provided by SGL including the SFIO report while recommending 

the swap exchange ratio vide joint swap letter dated 24/2/2012 and that 

this should be read along with the joint swap letter dated 24/2/2012. These 

letters were produced by SGL before the learned Company Court.  Besides 

the above, there are subsequent events. The SFIO has prepared another 

report after considering the representations and submissions sent by SGL to 
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the Secretary, Ministry of Corporate Affairs, thereby explaining the stand of 

SGL on the allegations made in SFIO's report and denying those allegations. 

In the fresh report, it is stated that had these representations been there 

prior  to the preparation of  the first  report,  then the conclusions in  that 

report  would  have  been  different  with  regard  to  under  invoicing,  over 

invoicing  and  other  aspects  and  these  conclusions  would  have  been  in 

favour of SGL. By letter dated 10/5/2013, the Ministry of Corporate Affairs 

has stated that they have advised SFIO not to file prosecution against SGL, 

for alleged  violations. 

 

28.          Therefore,  there is  no merit  in  the objection raised by the 

appellant,  regarding  the  alleged  suppression  of  the  SFIO  report  dated 

29/4/2011  from  the  shareholders  or  the  Company  Court  or  about  the 

alleged non-consideration of  the same by the joint  valuers.  Further,  the 

contention of the appellant that the joint valuation is skewed  since  the 

valuers have not considered the alleged siphoning of more than ` 1,000/- 

crores disclosed in the SFIO report dated 29/4/2012, has also no merit at all. 

There is also no substance in the allegation that there is violation of public 

policy and public interest, since alleged siphoning of huge amount was in 

respect of national wealth i.e. iron ore.

29. Next contention of the appellant is that in the only methodology 

that  could  apply  for  arriving  at  the  valuation  of  Ekaterina  as  per  the 
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valuation report submitted by the joint valuers was the PRI methodology 

since neither the Company Ekaterina is a listed Company nor does it have 

any positive net asset value and also it does not have any positive cash 

flow  for  any  other  methodologies,  used  by  valuers  to  arrive  at  the 

valuations, to apply to Ekaterina. According to the appellant, Ekaterina had 

valued the shares of VAL at the rate of ` 16.50/- per share as on 24/2/1012 

whilst issuing its own shares in exchange for the acquisition of shares of 

70.50% stake in VAL from other subsidiaries of Vedanta Resources Plc. It is 

further  stated  that  this  was  the  most  recent  investment  made  by  any 

company  in  the  shares  of  VAL.  It  is  contended that  despite   making  a 

categorical statement that the cost of any such investment made by the 

said amalgamating companies has been considered by the valuers as fair 

value, however, the valuers have on the same day valued the shares of VAL 

at ` 27. 60/- per share thereby completely defying the application of their 

methodology  in  terms  of  PRI.  It  is  therefore  contended  that  the  entire 

valuation  report  is  untrustworthy  and  unreliable.  It  has  been  further 

contended  that  the  valuers  have  arithmetically  arrived  at  some  absurd 

valuations and swap/exchange ratios.

30.         With regard to the above difference between the value of VAL 

shares at ` 16.50 per share by Ekaterina and the value of VAL at ` 27.60/- 

per  share  arrived  at  by  the  Joint-valuers  for  the  amalgamation,  learned 

Counsel  appearing  on  behalf  of  SGL  submitted  that  the  comparison  is 
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wholly  incorrect  since  the  prior  transfer  of  VAL's  share  from  the  said 

subsidiaries of Vedanta Resources Plc,  namely Twinstar Holdings Ltd. and 

Welter  Trading  Ltd.  to  Ekaterina  was  a  transfer  amongst  the  holding 

Company and wholly owned subsidiaries and no one else was concerned. It 

was not a market value but a notional value and therefore, not required to 

be at a fair value. It is contended that the joint-valuers had arrived at a 

valuation  of  VAL  based  on  the  inherent  value  of  VAL's  shares,  in 

determining the share exchange ratio which was based on factors stated in 

the joint valuation report. swap value was ` 27.60/- and that was relevant.

31.       Learned Company Judge has observed that the above submissions 

of the objector (appellant) are nothing but conjectures and surmises and 

the own opinion of  the objector in respect of  the valuation and fairness 

report and his own analysis as to how the swap ratio which is arrived at by 

the valuers is incorrect. The Company Court has observed that there is no 

material on record to show that minority shareholders would suffer by this 

ratio  whereas  the  promoters  would  stand  to  gain,  since  this  ratio  is 

applicable  to  all  the  equity  shareholders  without  making  any  exception 

either in respect of promoter shareholders or any other category of equity 

shareholders.  The valuers were not before the Company Court. There may 

not  be  any  provision  in  the  Act  enabling  the  objector  to  propose  an 

amendment to the scheme in the Court convened meeting, but he can very 

well  produce  his  own  valuation  report  prepared  by  some  experts,  for 
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showing that the valuations considered for schemes were not correct. In the 

present  cases  in  addition  to  Joint  valuation  report  prepared  by  experts, 

there are fairness opinion reports prepared by by other experts stating that 

the  share  exchange ratio  as  arrived in  the joint  valuation  report  is  fair. 

Therefore the appellant cannot be heard to say that the valuation is skewed 

since the methodology insofar as the valuation for VAL is concerned, has 

been incorrectly applied.

 

32.          It is further submitted by the appellant that the balance sheets of 

VAL and SEL (which are the transferor companies in the present schemes of 

amalgamation) have not shown, either in the liability and/or the contingent 

liability heads, many of the claims of persons who are the creditors of the 

said companies (some of whom had also sought to intervene in the present 

proceedings). According to the appellant, the claims of such persons which 

amounted  to  more  than  `  2,000  crores  do  not  reflect  in  the  financial 

statements  of  any of  the  aforesaid  amalgamating companies.  Thus,  the 

appellant says that  the valuers as also the merchant bankers who have 

assessed the said valuation report whilst giving their opinion have not been 

able to assess such hidden claims against the amalgamating companies 

and  have  therefore  been  misled  whilst  arriving  at  their  respective 

valuations of either of these companies. This, according to the appellant, 

renders the said valuations a nullity. Learned Counsel for SGL, in answer to 

the above,  has alleged that  there has been necessary disclosure of  the 
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contingent liabilities of the transferor companies in their audited financial 

statements  and  the  joint  valuers  have  appropriately  considered  these 

contingent liabilities. We have serious doubts whether contingent liabilities 

need to be taken into account. Even otherwise, in this regard, a perusal of 

the joint valuation report dated 24/2/2012 at its page no. 6, reveals that 

based  on  the  information  made  available  to  the  valuers,  contingent 

liabilities as on the date of valuation  have been considered. Thus, there is 

no force in the contention of the appellant that the joint valuers and the 

merchant bankers have been misled whilst arriving at the valuation. The 

valuation report cannot be held to be skewed on such ground.

33.          It is then contended by the appellant that the valuations arrived at 

by the valuers and affirmed by the merchant bankers only sub-serve the 

interests of the ultimate promoters of Vedanta Resources Plc. and enriches 

them  at  the  cost  of  minority  shareholders  of  SGL.  According  to  the 

appellant, a perusal of the charts disclose that the relative holding of the 

minority  shareholders  in   SGL would  come down from 100% to  29.30% 

whereas the  relative holding of the promoters of Vedanta Resources Plc. 

would  increase  from  55.1%  to  58.3%  and  the  relative  holding  of  the 

minority shareholders of SGL in VAL and SEL(financially sick companies)  go 

up from 0% to 29.30% whereas that of the promoters in VAL would come 

down from 87.60% to 58.30%, if the present schemes of amalgamation are 

sanctioned. Therefore, according to the appellant, the entire scheme is so 
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orchestrated that the ultimate promoters of Vedanta Resources Plc. gain at 

the  cost  of  the  minority  shareholders  of  SGL  and  the  liabilities  of  the 

transferor companies(especially that of VAL, SIIL and SEL) which at present 

are  the  sole  responsibilities  of  either  of  the  said  companies  and/or  the 

ultimate  parent  company  viz.  Vedanta  Resources  Plc.  is  shifted  and 

transferred to SGL much to  the detriment  of   its  minority  shareholders. 

Indisputably, the valuers namely KPMG India Pvt. Ltd. and Grant Thornton 

India LLP have independently worked on the analysis of the swap/exchange 

ratio  and  then  have  arrived  at  a  consensus  swap  ratio.  Thereafter  the 

merchant bankers namely Merrill  Lynch, a subsidiary of Bank of America 

Corporation, have assessed the joint valuation report and opined that the 

Exchange Ratio provided for in the Merger is fair, from a financial point of 

view,  to  the  Sterlite  Shareholders  and  the  merchant  bankers  namely 

Citigroup  Global  Markets  India  Pvt.  Ltd.  have  assessed  the  said  joint 

valuation report and opined that the Exchange Ratio is fair from a financial 

point of view to SGL. The capabilities and also bona fides of the valuers and 

the  merchant  bankers  have  not  been  challenged.  As  submitted  by  the 

learned Counsel for SGL, the swap/exchange ratio arrived at by the joint 

valuers  is  equally  applicable  to  all  classes  of  the  shareholders,  without 

making any exception either in respect of  promoter shareholders or any 

other  category  of  equity  shareholders.  The  learned  Company  Judge  has 

observed  that  there  is  no  material  on  record  to  show  that  minority 

shareholders would suffer whereas the promoters would stand to gain by 
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the ratio. There is no convincing reason for us to differ from the said view of 

the Company Court.

34.         The appellant has further contended that the valuers have even 

arithmetically arrived at some absurd valuations and swap/exchange ratios 

for  some  transferor  companies  and  that  the  said  valuations  even 

mathematically do not tally with the swap/exchange ratios arrived at by 

them for inter related transferor companies that contain identical nature of 

shares as that of companion transferor companies. The appellant, by way of 

an  example,  has  taken  the  valuation  of  the  shares  of  SIIL  and  MALCO. 

During the course of arguments, the appellant sought to explain by figures 

as  to  how  the  valuers  have  allegedly  arrived  at  absurd  valuations. 

According to him, there is a difference of approximately  ` 2,619 crores in 

the valuation of the shares of Sterlite Industries Ltd., if the swap/exchange 

ratios arrived at by the valuers for the shares of  SIIL  and MALCO(which 

essentially  is  an investment company and holds 3.56% in the shares of 

Sterlite Industries Ltd.) with SGL are considered on their standalone basis. 

In  this  regard,  the  learned  Senior  Counsel  appearing  on  behalf  of  SGL 

rightly submitted that the two values cannot be compared as the valuation 

of the joint valuers based on the market price as contained in balance sheet 

as on 31/03/2012 is not relevant to a valuation done on 24/02/2012. It is 

the contention of  SGL that the inherent value of  SIIL  as on the date of 

valuation was considered and has been set out in the joint valuation report 
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and not the market price as of 31/03/2012. In the case of “Hindustan Lever 

Employees' Union“(supra), it has been observed that the jurisdiction of the 

Court  in  sanctioning  a  claim  of  merger  is  not  to  ascertain  with 

mathematical  accuracy if the determination satisfied the arithmetical test. 

It  has  been  observed  that  the  Company  Court  exercises  a  jurisdiction 

founded on fairness and is not required to interfere only because the figure 

arrived at by the valuer was not as better as it would have been if another 

method  would  have  been  adopted.  What  is  imperative  is  that  such 

determination should not have been contrary to law and that it  was not 

unfair for the shareholders of the company which was being merged. It has 

been further held that the Court's obligation is to be satisfied that valuation 

was in accordance with law and it was carried out by an independent body. 

In the present cases, it is not the case of the appellant that the valuers 

were not independent.  

 

35.           The appellant  submitted that a bare perusal of the contents of 

the Fairness Opinion Reports reveals that a draft scheme of amalgamation 

between the  transferor  companies  along  with  CIL  and  SGL  was  already 

prepared  and  was  in  existence  as  on  22/2/2012  i.e.  even  before  the 

swap/exchange ratio arrived at by the valuers was known to anybody. The 

appellant  submitted that  the  valuers  had filed  their  valuation  report  on 

24/2/2012. He pointed out that  it is qualified in the Fairness Reports that 

the final terms of the scheme of merger ought not to materially vary from 
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those set forth in the draft or else the opinion Report would not stand good. 

It is further contended by the appellant that from the records it is clear that 

the ultimate promoters of SGL also knew the swap/exchange ratio that was 

yet  to  be  arrived  at  by  the  valuers  at  least  a  day  in  advance  i.e.  on 

23/2/2012  since  while  making  the   representation  at  the  London  Stock 

Exchange,  Vedanta  Resources  Plc.  whilst  declaring  the  swap/exchange 

ratios to London Stock Exchange categorically stated that the information 

contained  in  the  said  representation  was  as  on  23/2/2012.  Therefore, 

according  to  the  appellant,  the  said  ratios  were  pre-decided  /  pre-

determined.  In  this  regard,  Mr.  Chagla,  the  learned  Senior  Counsel 

appearing  on  behalf  of  SGL  submitted  that  the  draft  report  which  is 

mentioned  in  the  Fairness  Report  of  25/2/2012  is  the  draft  scheme  of 

amalgamation and arrangement and there has been no pre-determination 

of  the  valuation  report  as  alleged.  What  should  be  understood  to  have 

been stated by the merchant bankers in this Fairness Report is  that the 

representatives of the Vedanta Group have advised them and they have 

further assumed that the final terms of the scheme of arrangement will not 

vary materially from those set forth in the draft scheme of amalgamation. It 

is seen, as rightly pointed out by learned Counsel appearing on behalf of 

SGL, that  the report which is at pages 406-407 of set II mentions the date 

of 24/2/2012. This report was uploaded on 27/2/2012 after the Board had 

approved the scheme on 25/2/2012. Hence, there is nothing wrong in the 

observation of the learned Company Court that merely because the date 
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“23/02/2012” has appeared in one of the documents, on the basis of that 

date it is not possible to arrive at the conclusion that prior to the approval 

given  by  the  Board  of  Directors,  swap  ratio  was  already  known  on 

23/02/2012.

36.       Relying upon  the principles of valuation laid down in the cases of 

“Miheer  Mafatlal”;  “Hindustan  Lever  Employees'  Union”;  ”Smt  Saroj  G. 

Poddar”; and “Larsen and Toubro” (supra), the appellant contended that the 

valuations  conducted  and  the  swap  ratios  arrived  at,  apart  from being 

unfair, unjust, predetermined  and to the disadvantage of the shareholders 

of  SGL,  was  a  result  of  incorrect  and  suppressed  financial  data  being 

supplied to the valuers thereby resulting into a fallacious exchange ratio 

being reached by them and further that the same included financial data of 

companies which do not form part of the present scheme/merger. According 

to the appellant in any event, the subsequent events that have transpired 

during  the  pendency  of  the  present  proceedings  have  made  the 

swap/exchange  ratios  so  arrived  at  by  the  valuers/merchant  bankers 

meaningless and otiose.

37.        What is settled in view of the above judgments is that unless 

material is shown and produced on record to show that the valuation, as 

done, was unfair or contrary to the record or material, the Court has no 

reason to interfere with such experienced opinion in proceedings like these. 
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In the present case, instead of himself producing material in the form of 

valuation done by some other experts in the field of accountancy, before 

the Company Court, for understanding as to how the report of joint valuers 

was unreliable, the appellant wanted the Company Court to appoint fresh 

valuers at his cost in the event the Court was of the opinion that it could 

not go into the conclusion reached by the expert valuers. we  accept the 

submission made by  Mr. Chagla, learned Senior Counsel for SGL that swap 

value is for the valuers to evaluate and the same is not an exercise that the 

Court would embark upon. Valuation cannot be the job of Counsel for the 

parties or even of the Court as the same requires expertise. It is a complex 

technical problem which should be left to the consideration of experts in the 

field of accountancy. It was pointed out by learned Counsel for SGL  that the 

petitioner is not a Chartered Accountant whereas the renowned Chartered 

Accountants  have  carried  out  the  valuation  and  in  addition  to  the  said 

valuation  there  are  fairness  reports  given  by  internationally  acclaimed 

groups of Chartered Accountants in accordance with the SEBI regulations. 

No mala fides have been  attributed against these valuers.  The method of 

valuation is not challenged. Nothing had prevented the appellant to engage 

any  expert  valuer  and  to  show  the  discrepancies.  Mr.  Chagla,  learned 

Counsel, pointed out that even in the present appeals  the appellant has 

not  produced  any  report  of  the  expert  valuer  and  on  the  contrary  the 

appellant is asking the Court to send the matter for fresh valuation.  He 

further submitted that the said valuers  are not here for cross-examination. 
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Almost all the same contentions on valuation and fairness opinion reports, 

canvassed before this Court, were raised before the  Company Court which 

has held that the submissions are nothing but conjectures and surmises 

and the own opinion of the Objector (appellant) in respect of valuation and 

fairness  report  and his  own analysis  as to how the swap ratio  which  is 

arrived at by the valuers, is wrong. We do not find any error in the above 

finding. 

  

38.            A Company Court does not exercise  an appellate jurisdiction.  It 

exercises a jurisdiction founded on fairness.  It is not required to interfere 

only because the figures arrived at by the valuer were not as better as it 

would have been if  another method would have been adopted.  What is 

imperative is that such determination should not have been  contrary to law 

and that it would not unfair for the shareholders of the company which was 

being merged.  The Court's obligation is to be satisfied  that valuation  was 

in  accordance with law and it  was carried out  by an independent body. 

There is no dispute that the joint valuers were independent experts. Their 

bona fides have not been challenged. There is no merit in the submission of 

the appellant that the Company Court ought to have appointed a valuer 

from  the  panel  of  valuers  to  ascertain  the  correct  valuations  of  the 

companies involved in the schemes of amalgamation. We do not see any 

reason to interfere with the valuation arrived at by the joint valuers. 
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39.    According to the appellant, there was misrepresentation of the 

share holders of SGL inasmuch as at least one of the members namely Mr. 

Bimal S. Gandhi, who had allegedly cast a vote in favour of the scheme, 

had died a decade ago. The appellant submitted that the counting of such a 

vote  squarely  breaches  the  provisions  of  Section  391(2)  of  the  Act.  He 

expressed  fear  that  many  more  such  invalid  votes  might  have  been 

counted or that there may be many other discrepancies.  In this  regard, 

learned Senior Counsel for SGL submitted that the shareholding of said late 

Mr. Bimal was under transmission pursuant to the request of Ms. Ramila 

Gandhi,  the  mother  of  late  Bimal,  who on  9/5/2012 sought  issuance  of 

duplicate certificates.  Ms. Ramila executed a proxy to vote at the Court 

convened meeting  though that transfer had not taken effect. The shares of 

Bimal have thereafter been transmitted in favour of Ms. Ramila Gandhi. It 

was submitted that the mother of the late Bimal had wrongly voted and 

even if the said 12800 shares are   deducted from the voting result, the 

Concurrent scheme stands approved by 92.31% in number and 79.07% in 

value  present  for  the  meeting  and  voting  and  in  respect  of  Composite 

scheme  stands  approved   by  91.70%  in  number  and  79.12%  in  value 

present and voting. The above approval by requisite majority even after 

excluding invalid vote of Ms. Ramila, has not been denied. We are inclined 

to  believe  that  it  was  by   sheer  inadvertent   mistake  that  Ms.  Ramila 

executed a proxy to vote. The fact remains that even if the said vote is not 

considered,  the  schemes  stand  approved  by  3/4th majority  of  the 
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shareholders. Fear of the appellant that there might have been many such 

invalid votes has no legal basis and is nothing but an imagination.

40.          Another contention of the appellant is that if the majority vote of 

the  promoters  of  SGL,  which  comprises  55.13% of  the  total  issued and 

subscribed capital of SGL, is excluded  from the counting of the votes of 

persons who have allegedly voted in favour of the scheme, then both the 

schemes  have  miserably  failed  to  garner  the  support  of  the  minority 

shareholders of SGL and only 18%  of the shareholders present and voting 

had cast their votes in favour of the schemes in terms of the value of their 

votes  and  82%  of  the  shareholders  had  cast  their  votes  against  the 

sanctioning of the schemes. Thus, according to the appellant, majority of 

the minority shareholders have voted against the schemes. According to 

the appellant, considering the above facts, the Petitions for amalgamation 

ought to have been dismissed. The appellant also submitted that most of 

the FIIs have voted against the schemes. In the case of  “Re Hellenic and 

General Trust Ltd.”(supra), relied upon by the appellant, it has been held 

that when the vendors meet to discuss and vote whether or not to accept 

the offer, it is incongruous that the loudest voice in theory and the most 

significant vote in practice should come from the wholly owned subsidiary 

of  the  purchaser.   The  Apex  Court  in “Miheer  Mafatlal”(supra),  with 

reference to the above decision of the English Court, observed that the said 

decision is a pointer to the fact that what was required to be considered 
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while sanctioning the scheme was the bona fides of the majority acting as a 

class and not of one single person. The said decision of the English Court in 

the case of  ”Hellenic and General Trust Ltd.”(supra), has been followed in 

the  case  of  “Bedrock”(supra).  There  can  be  no  dispute  that  unless  a 

separate and different type of scheme of compromise  is offered to a sub-

class  of  a  class  of   creditors  or  shareholders  otherwise  equally 

circumscribed by the class, no separate meeting of such sub-class of the 

main  class  of  members  or  creditors  is  required  to  be  convened.  In  the 

present case, as submitted by learned Senior Counsel for  SGL, no separate 

scheme was offered to the sub-class of shareholders which would require 

separate meeting. Both the schemes had offered the same compromise or 

arrangement to all the equity shareholders and hence one class meeting of 

equity shareholders was convened to consider the concurrent scheme and 

composite  scheme.  There  was  only  one  class  of  equity  shareholders, 

whether  promoter,  or  public  or  minority  which  class  had  been  treated 

identically by the schemes. The same share exchange ratio was applicable 

to all its equity shareholders and there was no benefit to the promoters of 

SGL, at the cost of minority shareholders. The objection of the appellant to 

the  manner  in  which  the  FIIs  voted  both  in  favour  of  and  against  the 

scheme, has no merit in view of Section 183 of the Act which provides that 

on a poll taken at a meeting of a Company, a member  entitled to more 

than one vote, or his proxy, or other person entitled to vote for him as the 

case may be, need not, if he votes, use all his votes or cast in the same 
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way all the votes he uses. The learned Company Judge, in paragraph 31 of 

the impugned Judgment, has dealt with this objection. In the circumstances 

above, the case of “Hellenic and General trust Ltd.”(supra), is not applicable 

here. 

 

41.       According  to  the appellant,  as  of  today  all manufacturing 

businesses of VAL relating to alumina and aluminium have come to a halt 

and this eventuality has occurred in the interregnum period i.e. from the 

time  the  present  schemes  of  amalgamations  had  been 

announced/proposed  and  till  the  time the  same are  being  heard in  the 

various  Courts  of  law.  The  appellant  submitted  that  such  a  financially 

disastrous  development  which  occurred  during  the  interregnum  period 

ought to have been looked into by the Company Court so that the minority 

shareholders of SGL are not emburdened with any unnecessary hardship 

despite  the  knowledge  of  the  Company  Court  of  such  an  eventuality. 

Relying upon the observations of the Division Bench of Gujarat High Court 

in paragraph 13.3 of the judgment in the case of  “Satyesh James Parasad 

and Others”(supra), the appellant canvassed that the Company Court could 

not have turned blind eye at such subsequent development. With regard to 

the above subsequent development as alleged, SGL has made it clear that 

the  said  stoppage  of  the  operation  of  the  alumina  refinery  of  VAL  in 

Lanjigarh is a temporary suspension due to lower availability of bauxite. It 

has  been further  stated that  the  operation  of  the  aluminium smelter  is 
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going  on  and  in  January  2013  to  March  2013  the  production  was 

approximately  1,33,000  MT  as  against  corresponding  quarter  in  the 

financial year 2011-2012 which was approximately 1,15,000 MT. It is further 

pointed out by SGL that the fourth quarter production was 16% higher than 

corresponding  quarter  in  the  financial  year  2011-2012.  In  view  of  the 

above, there is no substance in the fear of the appellants that the minority 

shareholders of SGL would be emburdened with unnecessary hardship.

 

42.        The appellant submitted that there is  violation of the provision of 

Section 393 of the Act as the Fairness Opinion Reports were not disclosed in 

the  Explanatory  Statement  despite  an undertaking given by  SGL to  the 

National Stock Exchange.  In this regard,  SGL has stated that the above 

objection is without any merit, in terms of the NOC dated 02/4/2012 of the 

National Stock Exchange of India Ltd. A disclosure is found to have been 

made in the Explanatory Statements dated 19/5/2012 with respect to the 

concurrent as well as composite scheme that the share exchange ratio was 

approved by the Board of Directors of SGL after considering the Valuation 

Report and Fairness Opinion Reports. It is further found stated in the said 

Explanatory Statements that the Valuation Report and the Fairness Reports 

are available for inspection. According to SGL, the same  were also  been 

placed on  the website of  SGL   at “Sesagoa.com”. Hence, there is no force 

in the contention of the appellant that the Fairness Opinion Reports were 

not disclosed in the Explanatory Statements. 
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43.         The appellant  submitted that there is a completely false and 

misleading statement made by SGL in the Explanatory Statement by saying 

that  the  financial  position  of  SGL  would  not  be  prejudicially  affected  if 

Ekaterina  was  amalgamated  into  it.  According  to  the  appellant,  the 

affidavit dated 6/10/2012 filed by SGL reveals that the net worth of VAL 

which  is  the  only  investment  of  Ekaterina  as  on  31/3/2012  was  in  the 

negative by a sum of ` 1938 crores and thus the financial position of SGL 

would admittedly deteriorate if Ekaterina(whose only asset is 70.50% stack 

of VAL) was amalgamated into it much to the converse of what had been 

stated by SGL in the Explanatory Statement issued to its shareholders. In 

this  regard,  it  is  specifically stated in the Fairness Opinion Report dated 

25/2/2012 given by Citigroup Global Markets India Pvt. Ltd. that  as more 

fully  described  in  the  scheme  of  amalgamation,  Ekaterina,  a  company 

incorporated  in  Mauritius  as  an  indirect  100%  subsidiary  of  Vedanta 

Resources Plc and which will own 70.5% equity ownership in VAL will  be 

merged with and into SGL and pursuant to the merger, 0.04 fully paid up 

equity  shares,  par  value  `  one  per  share,  of  SGL will  be  issued  to  the 

shareholders of Ekaterina for every one fully paid up equity share par value 

US $ 0.1 per share of Ekaterina held by the shareholders of Ekaterina. Thus 

net worth of Ekaterina was positive due to its 70.5% equity holding of VAL 

as a whole (including residual VAL). Hence, it is not correct to say that a 

false  and  misleading  statement  was  made  by  SGL  in  the  Explanatory 

Statement made to the shareholders.  Therefore there is no violation of the 
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provisions of Section 393 of the Act, on this ground.

 

44.           According to the appellant, the present schemes have been 

mooted  under  the  influence  of  the  ultimate  promoters  of  the  said 

companies and only for two purposes. The first motive is to somehow hive 

away VAL from the books of Vedanta Resources Plc,. so that it is relieved 

from  the  guarantees  and  other  undertakings  given  by  it  for  the  said 

company.  The  appellant  submitted  that  the  element  of  'public  interest' 

includes  the  'shareholders  interest'.  He  further  submitted  that  Vedanta 

Resources  Plc.  has  given its  own corporate  guarantees  for  the  loans  of 

approximately ` 34,500 crores amassed by VAL which in turn has also taken 

loans worth ` 2,900 crores (which are included in the total figure of ` 34,000 

crores), either directly and/or indirectly from Vedanta Resources Plc. It is the 

submission of the appellant that since the operations of VAL have come to a 

stand still and since VAL is now on the verge of an impending default both 

on its principle repayments as also on its interest payments, the present 

schemes have been mooted so as to hive away all the obligations that are 

likely  to  accrue  owing  to  the  default  of  VAL  onto  the  shoulders  of  the 

minority  shareholders  of  SGL  thereby  completely  tramping  upon  the 

interests of the minority shareholders of SGL. The second motive, according 

to the appellant, is that the present schemes are being used as device by 

the amalgamating companies so that the losses accumulated in VAL and 

Sterlite Energy Ltd.  over the last  few years (not  just  the previous year) 
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could be adjusted against the profits made by SGL and SIIL and thus the 

taxes paid by these profit making companies with the exchequer can be 

reclaimed  as  refunds  on  account  of  offset  of  losses  incurred  by  the 

aforesaid two companies.  The appellant  pointed out that the appointed 

dates  for  each  of  the  amalgamating  companies  are:-  1/04/2012  for 

Ekaterina;  1/04/2011  for  SIIL;  Effective  date  of  Sanction  for  MALCO; 

1/01/2011  for  Sterlite  Energy  Ltd.;  and  1/04/2011  for  VAL(  Aluminium 

business).  According to the appellant, as per  the Income Tax Act and more 

particularly  Section  72(A),  the  companies  involved  in  an  amalgamation 

proceedings can merge their  accounts from the previous preceding year 

from  which  the  amalgamation  was  effected  i.e.  the  date  of  sanction. 

Reliance has been placed by the appellant on paragraphs 17, 45 and 46 of 

the  judgment  of  the  Apex  Court  in  the  case  of  “Mcdowell  &  company 

Ltd.”(supra) and paragraphs 68, 69 and 70 of the judgment of Apex Court in 

“Vodafone  International  Holding  BV” (supra),  for  his  contention  that 

colourable  devices  cannot  be a  part  of  tax  planning and it  is  wrong to 

encourage the belief that it  is  honourable to avoid payment of taxes by 

resorting to dubious methods.  Relying upon  “Wood Polymer Ltd.”(supra), 

the appellant contended that companies do not amalgamate for the fun of 

it  and  they must  amalgamate or  would  like  to  amalgamate or  may  be 

amalgamated to achieve some purpose or object and such purpose must 

have some correlation to public interest. He read out relevant portions of 

page no. 622 of the above citation for understanding  the meaning of the 
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expression “Public Interest” , as given by the Gujarat  High  Court in the 

judgment  in “Wood Polymer Ltd.”(supra).The appellant submitted that it is 

a settled principle of law that what cannot be done directly is not permitted 

to be done indirectly. Therefore, according to the appellant, the schemes 

are both against public policy and against public interest.

45.           There is no material produced by the appellant, on record, to 

show that  either SGL or the companies which are parties to the composite 

scheme have defaulted in repayment of loans or advances received from 

the financial institutions. The joint valuers, who are experts, cannot arrive 

at  the  share  exchange  ratios  without  considering  all  relevant  factors 

including  the debts and liabilities, along with the assets. It should be kept 

in mind that  the said swap ratios have been assessed and approved by 

expert merchant  bankers and the same have been duly approved by the 

majority of the equity shareholders. The allegations of the appellant appear 

to be based on his surmises.

46.            Learned Senior Counsel  appearing on behalf of SGL, on the 

other hand, relied upon Section 72A of the Income Tax Act,  1961 which 

provides  for  carrying  forward  and  setting  off  of  accumulated  loss  and 

unabsorbed depreciation allowance  in amalgamation or demerger, etc.. He 

submitted that it is clear from paragraphs 147 to 149 of the judgment of 

the  Apex  Court  in  “Azadi  Bachao  Andolan”(supra);  paragraph  45  of 
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“Mcdowell and company Ltd.”(supra); and paragraphs 68 to 70 of “Vodafone 

International  Holdings BV” that it  cannot be said that all  tax planning is 

illegal/illegitimate/impermissible. Tax planning may be legitimate provided 

it is within the frame work of law. Every attempt at tax planning cannot be 

held  to  be  illegitimate  though  the  evasion  of  tax  by  use  of  colourable 

devices  and  by  resorting  to  dubious  methods  and  subterfuges  is  not 

permissible. The learned Company Judge has observed that even after a 

scheme is sanctioned, it is always open for the tax authorities to scrutinize 

returns  and  issue  notices.  The  learned  Judge,  in  paragraph  40  of  the 

impugned  judgment,  has  reproduced  paragraphs  147  to  179  of  the 

judgment  of  the  Apex  Court  in  “Azadi  Bachao  Andolan”(supra) and  in 

paragraph 43 of the impugned judgment, paragraph 68 of the judgment in 

“Vodafone International Holdings BV”(supra). Learned  Judge has observed 

that  the judgment of the Gujarat High Court in the case of “Wood Polymers 

Ltd.”(supra)  is no longer good law.  The learned Company judge has held 

that  it  cannot,  therefore,  be  said that  the  scheme is  against  the public 

policy.  There is no ground shown to us by the appellant to differ from the 

findings given as above by the learned Company Judge.

47.            According to  the  appellant,  the   present  schemes are  of 

unconscionable nature and the interest of the minority shareholders of SGL 

has been completely overlooked. He pointed out that as per Clause III(12) 

of  the  memorandum  of  association  of  SGL,  it  is  entitled  to  enter  into 
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arrangement and/or amalgamation with any other person/concern so as to 

carry  out  or  engage  in  any  business  which  would  directly/indirectly  be 

beneficial to it. He submitted that the present schemes neither directly nor 

indirectly  benefit  the  interests  of  SGL  but  on  the  contrary  they 

tremendously deteriorate the financial condition of SGL and turn it into a 

negative figure apart from inflating its debt to unmanageable levels. The 

contention  of  the  learned  Counsel  appearing  on  behalf  of  SGL,  in  this 

regard, is that the net worth of SGL would, in fact, increase from ` 12,910.8 

crores  to  `  36,923.63 crores,  post  merger,  thereby making the minority 

shareholders of SGL richer by three folds(100%) and hence the schemes 

could  never be termed as unconscionable. Learned Company Judge has 

observed  that  the  financial  position  of  all  the  companies  as  per  their 

audited  accounts   as  of  September,  2012  needs  to  be  taken  into 

consideration  and  from  these  figures,  it  can  be  said  that  after 

amalgamation,  position  of  SGL  would  dramatically  increase  even  after 

absorbing the so-called loss making companies. The Company Judge has 

observed that when entrepreneurs take commercial decisions, it is not open 

for the Court to judge their commercial wisdom. It is observed that when 

entrepreneurs take  a commercial decision, their is always an element of 

risk  and  businessmen  take  such  calculated  risk  after  taking  into 

consideration  various  facts  and  circumstances  and  pros  and  cons  of  all 

situations.  The  company  Judge  has  further  observed  that  it  has  been 

consistently held that the court is not expected to dissect and conduct a 
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postmortem of such decisions which are based on business experience and 

commercial wisdom.  The Court has to examine the scheme on well settled 

parameters. The Court is expected to be an umpire and is not expected to 

enter into  arena and examine the scheme under a microscope. Whenever 

decisions  are  taken  there  is  bound to  be  some kind of  variation  in  the 

situation in respect of the functioning of both companies. This should not 

deter  the  Court  from  granting   sanction  to  the  schemes.  The  above 

observations of the learned Company Judge are based on the well settled 

principles laid down by the Apex Court in various cases. The contention that 

the schemes are unconscionable has no merit.

48.            The appellant lastly  submitted that the proposed scheme of 

amalgamation is a ruse  to stifle further action required to be taken by the 

Ministry of Corporate Affairs in terms of report dated 29/4/2011 compiled 

and filed by the SFIO. According to the appellant, once the present schemes 

are  sanctioned by the Company Court,  the  Ministry  of  Corporate  Affairs 

would refrain from initiating any action against the delinquent management 

of SGL as has been the case in respect of a prior amalgamation of Sesa 

Industries Ltd. with SGL wherein despite the damning findings against the 

managements of the said companies in the said SFIO report, the SFIO, in its 

supplementary report, had refrained from taking any action on the ground 

that both the said companies have been amalgamated and therefore the 

action that was required to be taken against the misdeeds of either of them 
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has lost its relevance in the wake of amalgamation. Insofar as the above, 

contention is concerned, the said provisional SFIO report dated 29/4/2011 

had  not  culminated into  prosecution  and had  to   go to the Central 

Government for approval. SGL had made representations to the Secretary, 

Ministry of corporate Affairs in response to the said SFIO report.  The SFIO 

then prepared another report after considering said the representations and 

submissions sent  by SGL to the Secretary,  Ministry  of  Corporate Affairs, 

thereby  explaining  the  stand  of  SGL  on  the  allegations  made  in  SFIO's 

report and denying those allegations. In the fresh report, it is stated that 

had these representations been there prior to the preparation of the first 

report, then the conclusions in that report would have been different with 

regard  to  under  invoicing,  over  invoicing  and  other  aspects  and  these 

conclusions would have been in favour of SGL. By letter dated 10/5/2013, 

the Ministry of Corporate Affairs has stated that they have advised SFIO not 

to file prosecution against SGL, for alleged  violations. There is therefore no 

force in the submission of the appellant that the schemes are a ruse to 

stifle the further action that was required to be taken by the Ministry of 

Corporate Affairs, in terms of the recommendations made in the SFIO report 

dated 29/4/2011.

 

49.             We make it clear that though we have not referred to each and 

every judgment relied upon by the parties, however, we have considered 

the principles laid down in each of them. 
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50.          Taking over all view of the matter, we are of the considered view 

that all the statutory requirements were complied with. The schemes do not 

violate  any  of  the  provisions  of  the  Act  and  also  do  not  violate  any 

principles of natural justice and cannot be termed as against public policy 

and public interest. We do not find any infirmity in the impugned Judgment. 

The objections have been rightly rejected by the learned Company Judge 

and the schemes have  been sanctioned by applying the settled principles 

laid down by the Supreme Court.  Therefore, no interference is called for. 

The appeals deserve to be dismissed and hence are dismissed. Needless to 

mention  that  the  applications  for  interim  relief  also  get  dismissed, 

accordingly. No order as to costs.   

A.P. LAVANDE, J.

U.V. BAKRE,J.

MV
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ITEM NO.3               COURT NO.9             SECTION IX 

            S U P R E M E   C O U R T   O F   I N D I A 
                         RECORD OF PROCEEDINGS 

Petition(s) for Special Leave to Appeal (Civil) No(s).26086/2013 
(From the judgment and order  dated  12/08/2013  in  COA  No.5/2013  in  COP 
No.11/2012 of The HIGH COURT OF BOMBAY AT PANAJI) 

SHAILESH H. BAJAJ                                 Petitioner(s) 

                 VERSUS 

SESA GOA LTD & ANR                                Respondent(s) 

(With appln(s) for exemption from filing c/c of the  impugned  Judgment  and 
with prayer for interim relief) 
         WITH 
SLP(C) NO. 26715 of 2013 
(With appln.(s) for exemption from filing c/c of the impugned  judgment  and 
permission to file synopsis and list of dates and with  prayer  for  interim 
relief and office report) 

Date: 27/08/2013  These Petitions were called on for hearing today. 

CORAM : HON'BLE MR. JUSTICE SURINDER SINGH NIJJAR 
        HON'BLE MR. JUSTICE FAKKIR MOHAMED IBRAHIM KALIFULLA 

For Petitioner(s)        Mr. Shekhar Naphade, Sr. Adv. 
                         Ms. Meenakshi Arora, Adv. 
                         Mr. Mohit Kumar Shah, Adv. 

For Respondent(s)        Mr. Shyam Divan, Sr. Adv. 
                         Mr. Gopal Jain, Adv. 
                         Ms. Ranjana Roy Gawai, Adv. 
                         Ms. Vasudha Sen, Adv. 
                         Mr. Abhishek Rao, Adv. 
                         Ms. Tushita Ghosh, Adv. 
                         Ms. Divya Roy, Adv. 
                         Ms. Ankita Amrapali, Adv. 

           UPON hearing counsel the Court made the following 
                               O R D E R 

                Heard learned counsel for the parties at length. 
                The special leave petitions are dismissed. 

           |(VINOD LAKHINA)                      | |(INDU BALA KAPUR)                    | 
|COURT MASTER                         | |COURT MASTER                         | 
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                                        1                             COP25-14 
 

 IN THE HIGH COURT OF BOMBAY AT GOA

COMPANY PETITION NO. 25 OF 2014.
IN

COMPANY APPLICATION (MAIN) NO. 33 OF 2014.

Goa  Energy  Limited,  a  company 
incorporated  under  the  provisions  of 
Companies  Act,  1956  and  having  its 
registered  office   at  Sesa  Ghor,  20  EDC 
Complex, Patto, Panjim, Goa 403 001

   

 
.....    Petitioner/ 
        Transferor Company. 

Mr. Sudin Usgaonkar and Ms. Vinita V. Palyekar, Advocates for the 

Petitioner. 

Mr.  M. Amonkar, Central  Govt.  Standing Counsel   for the Regional 
Director.

Mr. V. P. Katkar, Official Liquidator/Registrar of Companies. 

                                            CORAM  :-   F.M. REIS, J. 

                                Date : -  12th March,  2015. 

 ORAL ORDER : 

    A Report of the Official  Liquidator and  Affidavits filed 

by the Regional Director and the Registrar of Companies,  are taken on 

record.  

2. Upon  hearing  Mr.  Sudin  Usgaonkar,  learned  Counsel 

appearing for the petitioner Company, Mr.  Mahesh Amonkar,  learned 
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Central Govt. Standing Counsel appearing  for the Regional Director 

and  upon perusal of the petition, the scheme and the documents filed 

by the petitioner/Transferor Company,   it is ordered as follows : 

3.          It appears that the sanctioning of the scheme will be for 

the benefit of the Petitioner/Transferor Company and its members and 

will  also  enable  the  Transferee  Company  to  carry  on  its  business 

activity efficiently and work profitably. 

4. The Petitioner/Transferor Company being a wholly  owned 

subsidiary of the Transferee Company, this Court vide  its order dated 

30/07/2014 in Company Application (Main) No.33/2014  was pleased 

to  dispense  with  the  filing  of  a  separate  Company  Application  for 

dispensation of the meeting of its shareholders and creditors, Company 

Petition  for  approval  of  the Scheme and a  separate   process  by the 

Transferee Company. 

5. The  Regional  Director  has  filed  an  affidavit  dated  4 th 

March, 2015  stating therein that save and except as stated in paragraph 

6 of the said affidavit, it appears that the scheme is not prejudicial to 
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the interest of shareholders and public.  

6. An observation  has been made  in paragraph 6  of the 

Affidavit dated 4th March, 2015 of the Regional Director  that the tax 

implication if any arising out of the scheme is subject to final decision 

of Income Tax Authorities and that the approval of the scheme by this 

Court may not deter the Income Tax Authorities to scrutinize the tax 

return  filed  by  the  Transferee  company  after  giving  effect  to  the 

Scheme.  The Petitioner/Transferor Company is bound to comply with 

all applicable provisions of Income Tax Act, and all tax issues arising 

out of the said Scheme will be met and answered in accordance with 

law.  The same is acceptable to the Petitioner/Transferor company.    

7. As far as the observations made  in paragraphs 3(b)  of the 

Affidavit  dated 4th March, 2015 of the  Regional Director pertaining to 

the comments/views/remarks on tax aspects if any on the Scheme and 

the same to be communicated to the Directorate of Regional Director 

within 15 days from the date of service  of notice are concerned, the 

Counsel appearing for the Petitioner/Transferor Company states that till 

date,  no specific  or  adverse comments have been received from the 
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concerned Income Tax Authorities with respect to the Scheme though 

upon  service  of  notice  on  the  concerned  Income  Tax  Authorities 

through  the   Petitioner/Transferor   Company  on  03/09/2014  and 

02/02/2015  and  also  upon  issuance  of  the  reminder  letter  by  the 

Regional  Director  to  the  concerned  Income  Tax  Authorities  on 

26/09/2014 and 05/02/2015 to offer their comments/views/remarks on 

the tax aspects of the Scheme.   

8. Moreover,  the Petitioner/Transferor  Company undertakes 

to comply with all statutory requirements, if any, as required under the 

Companies Act,  1956 and the relevant  provisions  of  the Companies 

Act,  2013 and the Rules made thereunder.   The said undertaking is 

accepted. 

9.  In  view  of  the  above,  the  Court  is  satisfied  that  the 

scheme deserves to be sanctioned, subject to the above. 

10.         Subject to the above, the petition is made absolute in terms 

of the prayer clauses (a) and (b)  of the present petition. 
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11.         Filing and issuance of drawn up decree is dispensed with. 

12.         Costs of Rs.25,000/-  to be paid to the Regional Director 

and  Rs.25,000/-  to  be  paid  to  the  Official  Liquidator  by  the 

petitioner/Transferor   Company within  four  weeks  from the  date  of 

receipt of this order.  

                Certified copy  expedited. 

              F.M. REIS, J.

ssm. 
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COMPANY LIMITED BY SHARES 

(Incorporated under the Companies Act, 1956) 

ARTICLES OF ASSOCIATION OF VEDANTA LIMITED1 

 

The following regulations comprised in these Articles of Association were adopted pursuant to members’ resolution passed 

by Postal Ballot on 30th March, 2015 in substitution for, and to the entire exclusion of, the earlier regulations comprised in 

the extant Articles of Association of the Company. 

 

 TABLE 'F' EXCLUDED   

1. (1) No regulations contained in Table F, in the First Schedule to the Companies Act, 

2013, or in   the Schedule to any previous Companies Act, shall apply to this 

company, except in so far as the same are repeated, contained or expressly made 

applicable in these Articles or by the said Act. 

 (2)The regulations for the management of the Company and for the observance of 

the Members thereof and their representatives, shall, subject to the exercise of 

any statutory powers of the Company with reference to the repeal or alteration of, 

or deletion of or addition to, its regulations by Resolution, as prescribed or 

permitted by the Companies Act, 2013, be such as are contained in these Articles. 

 Table 'F' not to apply but 
Company to be governed 
by these Articles 
 

2.  (1)In the interpretation of these Articles, unless repugnant to the subject or 

context:- 

 Interpretation clause 

 (a) "The Company" or " this Company" means VEDANTA LIMITED.  "The Company" or 'this 
Company" 

 (b) “The Act" means " the Companies Act, 2013", or any statutory modification or 

re-enactment thereof for the time being in force and the term shall be deemed to 

refer to the applicable section thereof which is relatable to the relevant Article in 

which the said term appears in these Articles and any previous company law, so far 

as maybe applicable. 

 "The Act" 
 

 (c)“Articles” means these articles of association of the Company or as altered from 

time to time. 

 “Articles” 

 (d)"Board" or "Board of Directors" means a meeting of the Directors duly called 

and constituted or, as the case may be, the Directors assembled at a Board, or the 

requisite number of Directors entitled to pass a resolution by circulation in 

accordance with the Articles, or the Directors of the Company collectively. 

 "Board" or "Board of 
Directors" 

 (e)“Rules” means the applicable rules for the time being in force as prescribed 

under relevant sections of the Act. 

 “Rules” 

 (f)“The Seal” means the Common Seal of the Company.  “The seal” 

 (g)"FINSIDER" means FINSIDER S.p.A., a company incorporated in Italy and shall 

include its successors and assigns and any body corporate with which it may merge 

 "FINSIDER" 

                                                           
1 Name changed from Sesa Sterlite Limited to Vedanta Limited pursuant to fresh certificate of incorporation from Registrar of 
Companies, Goa on 21st April, 2015. 
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or amalgamate. 

 (2)Words importing the singular number shall include the plural number and words 

importing the masculine gender shall, where the context admits, include the 

feminine and neuter gender. 

 “Number” and “Gender”  

 (3)The marginal notes and catch lines used in these Articles shall not affect the 

construction thereof 

 "Marginal Notes and Catch 
Lines" 

(4) Unless the context otherwise requires, words or expressions contained in these 

Articles shall bear the same meaning as in the Act or the Rules, as the case may 

be.  

3 2********   Company to be Private 
Company 
 

 Share Capital and Variation of Rights    

4. Subject to the provisions of the Act and these Articles, the shares in the capital of 

the Company shall be under the control of the Board who may issue, allot or 

otherwise dispose of the same or any of them to such persons, in such proportion 

and on such terms and conditions and either at a premium or at par and at such 

time as they may from time to time think fit. 

 

 Shares under 
control of Board 
 

5. Subject to the provisions of the Act and these Articles, the Board may issue and 

allot shares in the capital of the Company on payment or part payment for any 

property or assets of any kind whatsoever sold or transferred, goods or machinery 

supplied or for services rendered to the Company in the conduct of its business and 

any shares which may be so allotted may be issued as fully paid-up or partly paid-

up otherwise than for cash, and if so issued, shall be deemed to be fully paid-up or 

partly paid-up shares, as the case may be. 

 Directors may allot 
shares otherwise 
than for cash  

6. The Company may issue the following kinds of shares in accordance with these 

Articles, the Act, the Rules and other applicable laws: 

(a) Equity share capital: 

(i) with voting rights; and / or 

(ii) with differential rights as to dividend, voting or otherwise in accordance with 

the Rules; and 

(b) Preference share capital 

 Kinds of Share 
Capital 

7. 1) Every person whose name is entered as a member in the register of members 

shall be entitled to receive within two months after allotment or within one month 

from the date of receipt by the Company of the application for the registration of 

transfer or transmission or within such other period as the conditions of issue shall 

provide - 

(a) one certificate for all his shares without payment of any charges; or 

(b) several certificates, each for one or more of his shares, upon payment of such 

 Issue of certificate  

                                                           
2 Deleted by a Resolution passed at the Extraordinary General Meeting held on 25th March, 1981. 
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charges as may be fixed by the Board for each certificate after the first. 

 2) Every certificate shall be under the seal and shall specify the shares to which it 

relates and the amount paid-up thereon. 

 Certificate to bear 
seal 

 (3) In respect of any share or shares held jointly by several persons, the Company 

shall not be bound to issue more than one certificate, and delivery of a certificate 

for a share to one of several joint holders shall be sufficient delivery to all such 

holders. 

 One certificate for 
shares held jointly 

8 A person subscribing to shares offered by the Company shall have the option either 

to receive certificates for such shares or hold the shares in a dematerialised state 

with a depository. Where a person opts to hold any share with the depository, the 

Company shall intimate such depository the details of allotment of the share to 

enable the depository to enter in its records the name of such person as the 

beneficial owner of that share. 

 Option to receive 
share certificate or 
hold shares with 
depository 

9 If any share certificate be worn out, defaced, mutilated or torn or if there be no 

further space on the back for endorsement of transfer, then upon production and 

surrender thereof to the Company, a new certificate may be issued in lieu thereof, 

and if any certificate is lost or destroyed then upon proof thereof to the 

satisfaction of the Company and on execution of such indemnity as the Board 

deems adequate, a new certificate in lieu thereof shall be given. Every certificate 

under this Article shall be issued on payment of fees for each certificate as may be 

fixed by the Board. 

 Issue of new 
certificate in place 
of one defaced, lost 
or destroyed  

10 The provisions of the foregoing Articles relating to issue of certificates shall mutatis 

mutandis apply to issue of certificates for any other securities including debentures 

(except where the Act otherwise requires) of the Company. 

 Provisions as to 
issue of certificates 
to apply mutatis 
mutandis to 
debentures, etc.  

11 (1) The Company may exercise the powers of paying commissions conferred by the 

Act, to any person in connection with the subscription to its securities, provided 

that the rate per cent or the amount of the commission paid or agreed to be paid 

shall be disclosed in the manner required by the Act and the Rules.  

 Power to pay 
commission in 
connection with 
securities issued  
 
 

 (2) The rate or amount of the commission shall not exceed the rate or amount 

prescribed in the Rules. 

 Rate of 
commission in 
accordance with 
Rules 

 (3) The commission may be satisfied by the payment of cash or the allotment of 

fully or partly paid shares or partly in the one way and partly in the other. 

 Mode of payment 
of commission 

12 (1) If at any time the share capital is divided into different classes of shares, the 

rights attached to any class (unless otherwise provided by the terms of issue of the 

shares of that class) may, subject to the provisions of the Act, and whether or not 

the Company is being wound up, be varied with the consent in writing, of such 

number of the holders of the issued shares of that class, or with the sanction of a 

resolution passed at a separate meeting of the holders of the shares of that class, 

as prescribed by the Act. 

 Variation of 
members’ rights 

 (2) To every such separate meeting, the provisions of these Articles relating to  Provisions as to 
general meetings 
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general meetings shall mutatis mutandis apply. to apply mutatis 

mutandis to each 
meeting 

13 The rights conferred upon the holders of the shares of any class issued with 

preferred or other rights shall not, unless otherwise expressly provided by the 

terms of issue of the shares of that class, be deemed to be varied by the creation or 

issue of further shares ranking pari passu therewith. 

 Issue of further 
shares not to affect 
rights of existing 
members 

14 Subject to the provisions of the Act, the Board shall have the power to issue or re-

issue preference shares of one or more classes which are liable to be redeemed, or 

converted to equity shares, on such terms and conditions and in such manner as 

determined by the Board in accordance with the Act. 

 Power to issue 
redeemable 
preference shares 

15 (1) The Board or the Company, as the case may be, may, in accordance with the Act 

and the Rules, issue further shares to - 

(a) persons who, at the date of offer, are holders of equity shares of the Company; 

such offer shall be deemed to include a right exercisable by the person concerned 

to renounce the shares offered to him or any of them in favour of any other 

person; or 

(b) employees under any scheme of employees’ stock option; or 

(c) any persons, whether or not those persons include the persons referred to in 

clause (a) or clause (b) above. 

 Further issue of 
share capital 

 (2) A further issue of shares may be made in any manner whatsoever as the Board 

may determine including by way of preferential offer or private placement, subject 

to and in accordance with the Act and the Rules. 

 Mode of further 
issue of shares 

 Lien   

16 (1) The Company shall have a first and paramount lien - 

(a) on every share (not being a fully paid share), for all monies (whether presently 

payable or not) called, or payable at a fixed time, in respect of that share; and 

(b) on all shares (not being fully paid shares) standing registered in the name of a 

member, for all monies presently payable by him or his estate to the Company:  

Provided that the Board may at any time declare any share to be wholly or in part 

exempt from the provisions of this 

clause. 

 Company’s 
Lien on shares 
 

 (2) The Company’s lien, if any, on a share shall extend to all dividends or interest, 

as the case may be, payable and bonuses declared from time to time in respect of 

such shares for any money owing to the Company.  

 Lien to extend to 
dividends, etc. 

 (3) Unless otherwise agreed by the Board, the registration of a transfer of shares 

shall operate as a waiver of the Company’s lien. 

 Waiver of lien in 
case of registration 

17 The Company may sell, in such manner as the Board thinks fit, any shares on which 

the Company has a lien:  

Provided that no sale shall be made— 

(a) unless a sum in respect of which the lien exists is presently payable; or 

 As to enforcing lien by sale. 
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(b) until the expiration of fourteen days after a notice in writing stating and 

demanding payment of such part of the amount in respect of which the lien exists 

as is presently payable, has been given to the registered holder for the time being 

of the share or to the person entitled thereto by reason of his death or insolvency 

or otherwise. 

18 (1) To give effect to any such sale, the Board may authorise some person to 

transfer the shares sold to the purchaser thereof. 

 Validity of sale 

 (2) The purchaser shall be registered as the holder of the shares comprised in any 

such transfer. 

 Purchaser to be 
registered holder 

 (3) The receipt of the Company for the consideration (if any) given for the share on 

the sale thereof shall (subject, if necessary, to execution of an instrument of 

transfer or a transfer by relevant system, as the case may be) constitute a good 

title to the share and the purchaser shall be registered as the holder of the share. 

 Validity of 
Company’s receipt 

 (4) The purchaser shall not be bound to see to the application of the purchase 

money, nor shall his title to the shares be affected by any irregularity or invalidity 

in the proceedings with reference to the sale. 

 Purchaser not 
affected 

19 (1) The proceeds of the sale shall be received by the Company and applied in 

payment of such part of the amount in respect of which the lien exists as is 

presently payable. 

 Application of 
proceeds of sale 

 (2) The residue, if any, shall, subject to a like lien for sums not presently payable as 

existed upon the shares before the sale, be paid to the person entitled to the 

shares at the date of the sale. 

 Payment of 
residual money 

20 In exercising its lien, the Company shall be entitled to treat the registered holder of 

any share as the absolute owner thereof and accordingly shall not (except as 

ordered by a court of competent jurisdiction or unless required by any statute) be 

bound to recognise any equitable or other claim to, or interest in, such share on 

the part of any other person, whether a creditor of the registered holder or 

otherwise. The Company’s lien shall prevail notwithstanding that it has received 

notice of any such claim. 

 Outsider’s lien 
not to affect 
Company’s lien 

21 The provisions of these Articles relating to lien shall mutatis mutandis apply to any 

other securities including debentures of the Company. 

 Provisions as 
to lien to apply 
mutatis mutandis 
to debentures, etc. 

 Calls on Shares   

22 1) The Board may, from time to time, make calls upon the members in respect of 

any monies unpaid on their shares (whether on account of the nominal value of 

the shares or by way of premium) and not by the conditions of allotment thereof 

made payable at fixed times. 

 Board may make 
calls  

 (2) Each member shall, subject to receiving at least fourteen days’ notice specifying 

the time or times and place of payment, pay to the Company, at the time or times 

and place so specified, the amount called on his shares. 

 Notice of calls 
 

 (3) The Board may, from time to time, at its discretion, extend the time fixed for  Board may extend 
time for payment 
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the payment of any call in respect of one or more members as the Board may 

deem appropriate in any circumstances. 

 (4) A call may be revoked or postponed at the discretion of the Board.  Revocation or 
postponement of 
call 

23 A call shall be deemed to have been made at the time when the resolution of the 

Board authorising the call was passed and may be required to be paid by 

instalments.  

 Call to take effect 
from date of 
resolution  

24 The joint holders of a share shall be jointly and severally liable to pay all calls in 

respect thereof.  

 Liability of joint holder s of 
shares. 
 

25 (1) If a sum called in respect of a share is not paid before or on the day appointed 

for payment thereof (the “due date”), the person from whom the sum is due shall 

pay interest thereon from the due date to the time of actual payment at such rate 

as may be fixed by the Board 

 When interest on 
call or instalment 
payable 

 (2) The Board shall be at liberty to waive payment of any such Interest wholly or in 

part. 

 Board may waive 
interest 

26 (1) Any sum which by the terms of issue of a share becomes payable on allotment 

or at any fixed date, whether on account of the nominal value of the share or by 

way of premium, shall, for the purposes of these Articles, be deemed to be a call 

duly made and payable on the date on which by the terms of issue such sum 

becomes payable.  

 Sums deemed to be calls. 
 

 (2) In case of non-payment of such sum, all the relevant provisions of these Articles 

as to payment of interest and  expenses, forfeiture or otherwise shall apply as if 

such sum had become payable by virtue of a call duly made and notified. 

 Effect of nonpayment 
of sums 

27 The Board - 

(a) may, if it thinks fit, receive from any member willing to advance the same, all or 

any part of the monies uncalled and unpaid upon any shares held by him; and  

(b) upon all or any of the monies so advanced, may (until the same would, but for 

such advance, become presently payable) pay interest at such rate as may be fixed 

by the Board. Nothing contained in this clause shall confer on the member (a) any 

right to participate in profits or dividends or (b) any voting rights in respect of the 

moneys so paid by him until the same would, but for such payment, become 

presently payable by him. 

 Payment in 
anticipation of 
calls may carry 
interest  

28 If by the conditions of allotment of any shares, the whole or part of the amount of 

issue price thereof shall be payable by instalments, then every such instalment 

shall, when due, be paid to the Company by the person who, for the time being 

and from time to time, is or shall be the registered holder of the share or the legal 

representative of a deceased registered holder. 

 Instalments on 
shares to be duly 
paid 

29 All calls shall be made on a uniform basis on all shares falling under the same class. 

Explanation: Shares of the same nominal value on which different amounts have 

been paid-up shall not be deemed to fall under the same class. 

 Calls on shares of 
same class to be 
on uniform basis 
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30 Neither a judgment nor a decree in favour of the Company for calls or other 

moneys due in respect of any shares nor any part payment or satisfaction thereof 

nor the receipt by the Company of a portion of any money which shall from time to 

time be due from any member in respect of any shares either by way of principal or 

interest nor any indulgence granted by the Company in respect of payment of any 

such money shall preclude the forfeiture of such shares as herein provided. 

 Partial payment 
not to preclude 
forfeiture 

31 The provisions of these Articles relating to calls shall mutatis mutandis apply to any 

other securities including debentures of the Company. 

 Provisions as to 
calls to apply 
mutatis mutandis 
to debentures, etc. 

 Transfer of Shares   

32 (1) The instrument of transfer of any share in the Company shall be duly executed 

by or on behalf of both the transferor and transferee. 

 Instrument of 
transfer to be 
executed by 
transferor and 
transferee 

 (2) The transferor shall be deemed to remain a holder of the share until the name 

of the transferee is entered in the register of members in respect thereof. 

  

33 The Board may, subject to the right of appeal conferred by the Act decline to 

register - 

(a) the transfer of a share, not being a fully paid share, to a person of whom they 

do not approve; or 

(b) any transfer of shares on which the Company has a lien. 

 Board may refuse 
to register transfer 

34 In case of shares held in physical form, the Board may decline to recognise any 

instrument of transfer unless - 

(a) the instrument of transfer is duly executed and is in the form as prescribed in 

the Rules made under the Act; 

(b) the instrument of transfer is accompanied by the certificate of the shares to 

which it relates, and such other evidence as the Board may reasonably require to 

show the right of the transferor to make the transfer; and (c) the instrument of 

transfer is in respect of only one class of shares. 

 Board may decline 
to recognise 
instrument of 
transfer 

35 On giving of previous notice of at least seven days or such lesser period in 

accordance with the Act and Rules made thereunder, the registration of transfers 

may be suspended at such times and for such periods as the Board may from time 

to time determine: 

Provided that such registration shall not be suspended for more than thirty days at 

any one time or for more than fortyfive days in the aggregate in any year. 

 Transfer of shares 
when suspended 

36 The provisions of these Articles relating to transfer of shares shall mutatis mutandis 

apply to any other securities including debentures of the Company. 

 Provisions as to 
transfer of shares 
to apply mutatis 
mutandis to 
debentures, etc. 

 Transmission of Shares   

37 (1) On the death of a member, the survivor or survivors where the member was a 

joint holder, and his nominee or nominees or legal representatives where he was a 

sole holder, shall be the only persons recognised by the Company as having any 

 Title to shares on 
death of a member 
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title to his interest in the shares. 

 2) Nothing in clause (1) shall release the estate of a deceased joint holder from any 

liability in respect of any share which had been jointly held by him with other 

persons 

 Estate of deceased 
member liable 

38 (1) Any person becoming entitled to a share in consequence of the death or 

insolvency of a member may, upon such evidence being produced as may from 

time to time properly be required by the Board and subject as hereinafter 

provided, elect, either - 

(a) to be registered himself as holder of the share; or 

(b) to make such transfer of the share as the deceased or insolvent member could 

have made. 

 Transmission 
Clause 

 (2) The Board shall, in either case, have the same right to decline or suspend 

registration as it would have had, if the deceased or insolvent member had 

transferred the share before his death or insolvency. 

 Board’s right 
unaffected 

 (3) The Company shall be fully indemnified by such person from all liability, if any, 

by actions taken by the Board to give effect to such registration or transfer. 

 Indemnity to the 
Company 

39 (1) If the person so becoming entitled shall elect to be registered as holder of the 

share himself, he shall deliver or send to the Company a notice in writing signed by 

him stating that he so elects. 

 Right to election of 
holder of share 

 (2) If the person aforesaid shall elect to transfer the share, he shall testify his 

election by executing a transfer of the share. 

 Manner of 
testifying election 

 (3) All the limitations, restrictions and provisions of these regulations relating to 

the right to transfer and the registration of transfers of shares shall be applicable to 

any such notice or transfer as aforesaid as if the death or insolvency of the member 

had not occurred and the notice or transfer were a transfer signed by that 

member. 

 Limitations 
applicable to 
notice 

40 A person becoming entitled to a share by reason of the death or insolvency of the 

holder shall be entitled to the same dividends and other advantages to which he 

would be entitled if he were the registered holder of the share, except that he shall 

not, before being registered as a member in respect of the share, be entitled in 

respect of it to exercise any right conferred by membership in relation to meetings 

of the Company: 

Provided that the Board may, at any time, give notice requiring any such person to 

elect either to be registered himself or to transfer the share, and if the notice is not 

complied with within ninety days, the Board may thereafter withhold payment of 

all dividends, bonuses or other monies payable in respect of the share, until the 

requirements of the notice have been complied with. 

 Claimant to be 
entitled to same 
advantage 

41 The provisions of these Articles relating to transmission by operation of law shall 

mutatis mutandis apply to any other securities including debentures of the 

Company. 

 Provisions as to 
transmission to 
apply mutatis 
mutandis to 
debentures, etc. 
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 Forfeiture of S   

42  If a member fails to pay any call, or instalment of a call or any money due in 

respect of any share, on the day appointed for payment thereof, the Board may, at 

any time thereafter during such time as any part of the call or instalment remains 

unpaid or a judgement or decree in respect thereof remains unsatisfied in whole or 

in part, serve a notice on him requiring payment of so much of the call or 

instalment or other money as is unpaid, together with any interest which may have 

accrued and all expenses that may have been incurred by the Company by reason 

of non-payment. 

  If call or 
instalment not 
paid notice must 
be given 

 

43 The notice aforesaid shall: 

(a) name a further day (not being earlier than the expiry of fourteen days from the 

date of service of the notice) on or before which the payment required by the 

notice is to be made; and 

(b) state that, in the event of non-payment on or before the day so named, the 

shares in respect of which the call was made shall be liable to be forfeited. 

 Form of 
Notice 
 

44 If the requirements of any such notice as aforesaid are not complied with, any 

share in respect of which the notice has been given may, at any time thereafter, 

before the payment required by the notice has been made, be forfeited by a 

resolution of the Board to that effect. 

 In default 
of payment shares to be 
forfeited 
 

45 Neither the receipt by the Company for a portion of any money which may from 

time to time be due from any member in respect of his shares, nor any indulgence 

that may be granted by the Company in respect of payment of any such money, 

shall preclude the Company from thereafter proceeding to enforce a forfeiture in 

respect of such shares as herein provided. Such forfeiture shall include all 

dividends declared or any other moneys payable in respect of the forfeited shares 

and not actually paid before the forfeiture. 

 Receipt of part 
amount or grant of 
indulgence not to 
affect forfeiture 

46 When any share shall have been so forfeited, notice of the forfeiture shall be given 

to the defaulting member and an entry of the forfeiture with the date thereof, shall 

forthwith be made in the register of members but no forfeiture shall be invalidated 

by any omission or neglect or any failure to give such notice or make such entry as 

aforesaid. 

 Entry of forfeiture 
in register of 
members 

47  The forfeiture of a share shall involve extinction at the time of forfeiture, of all 

interest in and all claims and demands against the Company, in respect of the share 

and all other rights incidental to the share. 

 Effect of forfeiture 
 

48 (1) A forfeited share shall be deemed to be the property of the Company and may 

be sold or re-allotted or otherwise disposed of either to the person who was 

before such forfeiture the holder thereof or entitled thereto or to any other person 

on such terms and in such manner as the Board thinks fit. 

 Forfeited shares 
may be sold, etc. 

 (2) At any time before a sale, re-allotment or disposal as aforesaid, the Board may 

cancel the forfeiture on such terms as it thinks fit. 

 Cancellation of 
forfeiture 
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49 (1) A person whose shares have been forfeited shall cease to be a member in 

respect of the forfeited shares, but shall, notwithstanding the forfeiture, remain 

liable to pay, and shall pay, to the Company all monies which, at the date of 

forfeiture, were presently payable by him to the Company in respect of the shares. 

 Members still 
liable to pay 
money owing 
at the time of 
forfeiture 

 (2) All such monies payable shall be paid together with interest thereon at such 

rate as the Board may determine, from the time of forfeiture until payment or 

realisation. The Board may, if it thinks fit, but without being under any obligation to 

do so, enforce the payment of the whole or any portion of the monies due, without 

any allowance for the value of the shares at the time of forfeiture or waive 

payment in whole or in part. 

 Member still liable 
to pay money 
owing at time of 
forfeiture and 
interest 

 (3) The liability of such person shall cease if and when the Company shall have 

received payment in full of all such monies in respect of the shares. 

 Cesser of liability 

50 (1) A duly verified declaration in writing that the declarant is a director, the 

manager or the secretary of the Company, and that a share in the Company has 

been duly forfeited on a date stated in the declaration, shall be conclusive evidence 

of the facts therein stated as against all persons claiming to be entitled to the 

share; 

 Certificate of 
forfeiture 

 (2) The Company may receive the consideration, if any, given for the share on any 

sale, re-allotment or disposal thereof and may execute a transfer of the share in 

favour of the person to whom the share is sold or disposed of; 

 Title of purchaser 
and transferee of 
forfeited shares 

 (3) The transferee shall thereupon be registered as the holder of the share; and  Transferee to 
be registered as 
holder 

 (4) The transferee shall not be bound to see to the application of the purchase 

money, if any, nor shall his title to the share be affected by any irregularity or 

invalidity in the proceedings in reference to the forfeiture, sale, re-allotment or 

disposal of the share. 

 Transferee not 
affected 

51 Upon any sale after forfeiture or for enforcing a lien in exercise of the powers 

hereinabove given, the Board may, if necessary, appoint some person to execute 

an instrument for transfer of the shares sold and cause the purchaser’s name to be 

entered in the register of members in respect of the shares sold and after his name 

has been entered in the register of members in respect of such shares the validity 

of the sale shall not be impeached by any person. 

 Validity of sales 

52 Upon any sale, re-allotment or other disposal under the provisions of the preceding 

Articles, the certificate(s), if any, originally issued in respect of the relative shares 

shall (unless the same shall on demand by the Company has been previously 

surrendered to it by the defaulting member) stand cancelled and become null and 

void and be of no effect, and the Board shall be entitled to issue a duplicate 

certificate(s) in respect of the said shares to the person(s) entitled thereto. 

 Cancellation of 
share certificate in 
respect of forfeited 
shares 

53 The Board may, subject to the provisions of the Act, accept a surrender of any 

share from or by any member desirous of surrendering them on such terms as they 

 Surrender of share 
certificates 
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think fit. 

54 The provisions of these Articles as to forfeiture shall apply in the case of non-

payment of any sum which, by the terms of issue of a share, becomes payable at a 

fixed time, whether on account of the nominal value of the share or by way of 

premium, as if the same had been payable by virtue of a call duly made and 

notified. 

 Sums deemed to 
be calls 

55 The provisions of these Articles relating to forfeiture of shares shall mutatis 

mutandis apply to any other securities including debentures of the Company. 

 Provisions as to 
forfeiture of shares 
to apply mutatis 
mutandis to 
debentures, etc. 

 Alteration of Capital   

56 Subject to the provisions of the Act, the Company may, by ordinary resolution - 

(a) increase the share capital by such sum, to be divided into shares of such 

amount as it thinks expedient; 

(b) consolidate and divide all or any of its share capital into shares of larger amount 

than its existing shares: 

Provided that any consolidation and division which results in changes in the voting 

percentage of members shall require applicable approvals under the Act; 

(c) convert all or any of its fully paid-up shares into stock, and reconvert that stock 

into fully paid-up shares of any denomination; 

(d) sub-divide its existing shares or any of them into shares of smaller amount than 

is fixed by the memorandum; 

(e) cancel any shares which, at the date of the passing of the resolution, have not 

been taken or agreed to be taken by any person. 

 Power to alter 
share capital 

57 Where shares are converted into stock: 

(a) the holders of stock may transfer the same or any part thereof in the same 

manner as, and subject to the same Articles under which, the shares from which 

the stock arose might before the conversion have been transferred, or as near 

thereto as circumstances admit: 

Provided that the Board may, from time to time, fix the minimum amount of stock 

transferable, so, however, that such minimum shall not exceed the nominal 

amount of the shares from which the stock arose; 

 Shares may be 
converted into 
stock 

 (b) the holders of stock shall, according to the amount of stock held by them, have 

the same rights, privileges and advantages as regards dividends, voting at meetings 

of the Company, and other matters, as if they held the shares from which the stock 

arose; but no such privilege or advantage (except participation in the dividends and 

profits of the Company and in the assets on winding up) shall be conferred by an 

amount of stock which would not, if existing in shares, have conferred that 

privilege or advantage; 

 Right of 
stockholders 

 (c) such of these Articles of the Company as are applicable to paid-up shares shall 

apply to stock and the words “share” and “shareholder”/“member” shall include 

  

389



 
“stock” and “stock-holder” respectively. 

58 The Company may, by resolution as prescribed by the Act, reduce in any manner 

and in accordance with the provisions of the Act and the Rules, — 

(a) its share capital; and/or 

(b) any capital redemption reserve account; and/or 

(c) any securities premium account; and/or 

(d) any other reserve in the nature of share capital. 

 Reduction of 
capital 

 Joint Holders   

59 Where two or more persons are registered as joint holders (not more than three) 

of any share, they shall be deemed (so far as the Company is concerned) to hold 

the same as joint tenants with benefits of survivorship, subject to the following and 

other provisions contained in these Articles: 

 Joint-holders 

 (a) The joint-holders of any share shall be liable severally as well as jointly for and 

in respect of all calls or instalments and other payments which ought to be made in 

respect of such share. 

 Liability of Jointholders 

 (b) On the death of any one or more of such joint-holders, the survivor or survivors 

shall be the only person or persons recognized by the Company as having any title 

to the share but the Directors may require such evidence of death as they may 

deem fit, and nothing herein contained shall be taken to release the estate of a 

deceased joint-holder from any liability on shares held by him jointly with any 

other person. 

 Death of one or 
more joint-holders 

 (c) Any one of such joint holders may give effectual receipts of any dividends, 

interests or other moneys payable in respect of such share. 

 Receipt of one 
sufficient 

 (d) Only the person whose name stands first in the register of members as one of 

the joint-holders of any share shall be entitled to the delivery of certificate, if any, 

relating to such share or to receive notice (which term shall be deemed to include 

all relevant documents) and any notice served on or sent to such person shall be 

deemed service on all the joint-holders. 

 Delivery of 
certificate and 
giving of notice to 
first named holder 

 (e) (i) Any one of two or more joint-holders may vote at any meeting either 

personally or by attorney or by proxy in respect of such shares as if he were solely 

entitled thereto and if more than one of such jointholders be present at any 

meeting personally or by proxy or by attorney then that one of such persons so 

present whose name stands first or higher (as the case may be) on the register in 

respect of such shares shall alone be entitled to vote in respect thereof. 

 Vote of jointholders 

 (ii) Several executors or administrators of a deceased member in whose (deceased 

member) sole name any share stands, shall for the purpose of this clause be 

deemed joint-holders. 

 Executors or 
administrators as 
joint holders 

 (f) The provisions of these Articles relating to joint holders of shares shall mutatis 

mutandis apply to any other securities including debentures of the Company 

registered in joint names. 

 Provisions as to 
joint holders as 
to shares to apply 
mutatis mutandis 
to debentures, etc. 

390



 
 Capitalisation of Profits   

60 (1) The Company by ordinary resolution in general meeting may, upon the 

recommendation of the Board, resolve — 

(a) that it is desirable to capitalise any part of the amount for the time being 

standing to the credit of any of the Company’s reserve accounts, or to the credit of 

the profit and loss account, or otherwise available for distribution; and 

(b) that such sum be accordingly set free for distribution in the manner specified in 

clause (2) below amongst the members who would have been entitled thereto, if 

distributed by way of dividend and in the same proportions. 

 Capitalisation. 
 

 (2) The sum aforesaid shall not be paid in cash but shall be applied, subject to the 

provision contained in clause (3) below, either in or towards : 

(A) paying up any amounts for the time being unpaid on any shares held by such 

members respectively;  

(B) paying up in full, unissued shares or other securities of the Company to be 

allotted and distributed, credited as fully paid-up, to and amongst such members in 

the proportions aforesaid; 

(C) partly in the way specified in sub-clause (A) and partly in that specified in sub-

clause (B). 

 How sum applied 

 (3) A securities premium account and a capital redemption reserve account or any 

other permissible reserve account may, for the purposes of this Article, be applied 

in the paying up of unissued shares to be issued to members of the Company as 

fully paid bonus shares; 

  

 (4) The Board shall give effect to the resolution passed by the Company in 

pursuance of this Article. 

  

61 (1) Whenever such a resolution as aforesaid shall have been passed, the Board 

shall - 

(a) make all appropriations and applications of the amounts resolved to be 

capitalised thereby, and all allotments and issues of fully paid shares or other 

securities, if any; and 

(b) generally do all acts and things required to give effect thereto. 

 Powers of the 
Board 
for capitalisation 

 (2) The Board shall have power— 

(a) to make such provisions, by the issue of fractional certificates/coupons or by 

payment in cash or otherwise as it thinks fit, for the case of shares or other 

securities becoming distributable in fractions; and 

(b) to authorise any person to enter, on behalf of all the members entitled thereto, 

into an agreement with the Company providing for the allotment to them 

respectively, credited as fully paid-up, of any further shares or other securities to 

which they may be entitled upon such capitalisation, or as the case may require, 

for the payment by the Company on their behalf, by the application thereto of 

their respective proportions of profits resolved to be capitalised, of the amount or 

 Board’s power to 
issue fractional 
certificate/coupon 
etc. 
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any part of the amounts remaining unpaid on their existing shares. 

 (3) Any agreement made under such authority shall be effective and binding on 

such members. 

 Agreement binding 
on members 

 Buy-back of Shares   

62 Notwithstanding anything contained in these Articles but subject to all applicable 

provisions of the Act or any other law for the time being in force, the Company 

may purchase its own shares or other specified securities. 

 Buy-back of shares 

 General Meetings   

63 All general meetings other than annual general meeting shall be called 

extraordinary general meeting. 

 Extraordinary 
general meeting 

64 The Board may, whenever it thinks fit, call an extraordinary general meeting.  Powers of Board to 
call extraordinary 
general meeting 

 Proceedings at General Meetings   

65  (1) No business shall be transacted at any general meeting unless a quorum of 

members is present at the time when the meeting proceeds to business. 

 Presence of 
Quorum  

 (2) No business shall be discussed or transacted at any general meeting except 

election of Chairperson whilst the chair is vacant. 

 Business confined 
to election of 
Chairperson whilst 
chair vacant 

 (3) The quorum for a general meeting shall be as provided in the Act.  Quorum for 
general meeting 

66 The Chairperson of the Company shall preside as 

Chairperson at every general meeting of the Company. 

 Chairperson of the 
meetings  

67 If there is no such Chairperson, or if he is not present within fifteen minutes after 

the time appointed for holding the meeting, or is unwilling to act as chairperson of 

the meeting, the directors present shall elect one of their members to be 

Chairperson of the meeting. 

 Directors to elect a 
Chairperson 

68 If at any meeting no director is willing to act as Chairperson or if no director is 

present within fifteen minutes after the time appointed for holding the meeting, 

the members present shall, by poll or electronically, choose one of their members 

to be Chairperson of the meeting. 

 Members to elect a 
Chairperson 

69  On any business at any general meeting, in case of an equality of votes, whether 

on a show of hands or electronically or on a poll, the Chairperson shall have a 

second or casting vote. 

  Casting vote of 
Chairperson at general 
meeting 

70 (1) The Company shall cause minutes of the proceedings of every general meeting 

of any class of members or creditors and every resolution passed by postal ballot 

to be prepared and signed in such manner as may be prescribed by the Rules and 

kept by making within thirty days of the conclusion of every such meeting 

concerned or passing of resolution by postal ballot entries thereof in books kept for 

that purpose with their pages consecutively numbered. 

 Minutes of 
proceedings of 
meetings and 
resolutions passed 
by postal ballot 

 (2) There shall not be included in the minutes any matter which, in the opinion of 

the Chairperson of the meeting - 

(a) is, or could reasonably be regarded, as defamatory of any person; or 

 Certain matters 
not to be included 
in Minutes 
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(b) is irrelevant or immaterial to the proceedings; or 

(c) is detrimental to the interests of the Company. 

 (3) The Chairperson shall exercise an absolute discretion in regard to the inclusion 

or non-inclusion of any matter in the minutes on the grounds specified in the 

aforesaid clause. 

 Discretion of 
Chairperson in 
relation to Minutes 

 (4) The minutes of the meeting kept in accordance with the provisions of the Act 

shall be evidence of the proceedings recorded therein. 

 Minutes to be 
evidence 

71 (1) The books containing the minutes of the proceedings of any general meeting of 

the Company or a resolution passed by postal ballot shall: 

(a) be kept at the registered office of the Company; and 

(b) be open to inspection of any member without charge, during business hours on 

all working days other than Saturdays. 

 Inspection of 
minute books of 
general meeting 

 (2) Any member shall be entitled to be furnished, within the time prescribed by the 

Act, after he has made a request in writing in that behalf to the Company and on 

payment of such fees as may be fixed by the Board, with a copy of any minutes 

referred to in clause (1) above: 

Provided that a member who has made a request for provision of a soft copy of the 

minutes of any previous general meeting held during the period immediately 

preceding three financial years, shall be entitled to be furnished with the same free 

of cost. 

 Members may 
obtain copy of 
minutes 

72 The Board, and also any person(s) authorised by it, may take any action before the 

commencement of any general meeting, or any meeting of a class of members in 

the Company, which they may think fit to ensure the security of the meeting, the 

safety of people attending the meeting, and the future orderly conduct of the 

meeting. Any decision made in good faith under this Article shall be final, and rights 

to attend and participate in the meeting concerned shall be subject to such 

decision. 

 Powers to arrange 
security at 
meetings 

 Adjournment of Meeting   

73 (1) The Chairperson may, suo motu, adjourn the meeting from time to time and 

from place to place. 

 Chairperson 
may adjourn the 
meeting 

 (2) No business shall be transacted at any adjourned meeting other than the 

business left unfinished at the meeting from which the adjournment took place. 

 Business at 
adjourned meeting 

 (3) When a meeting is adjourned for thirty days or more, notice of the adjourned 

meeting shall be given as in the case of an original meeting. 

 Notice of 
adjourned meeting 

 (4) Save as aforesaid, and save as provided in the Act, it shall not be necessary to 

give any notice of an adjournment or of the business to be transacted at an 

adjourned meeting. 

 Notice of 
adjourned meeting 
not required 

 Voting Rights   

74  Subject to any rights or restrictions for the time being attached to any class or 

classes of shares - 

  Entitlement to vote 
on show of hands 
and on poll  
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(a) on a show of hands, every member present in person 

shall have one vote; and 

(b) on a poll, the voting rights of members shall be in proportion to his share in the 

paid-up equity share capital of the company. 

75 A member may exercise his vote at a meeting by electronic means in accordance 

with the Act and shall vote only once. 

 Voting through 
electronic means 

76  (1) In the case of joint holders, the vote of the senior who tenders a vote, whether 

in person or by proxy, shall be accepted to the exclusion of the votes of the other 

joint holders. 

 Votes of jointholders . 
 

 (2) For this purpose, seniority shall be determined by the order in which the names 

stand in the register of members. 

 Seniority of names 

77 A member of unsound mind, or in respect of whom an order has been made by any 

court having jurisdiction in lunacy, may vote, whether on a show of hands or on a 

poll, by his committee or other or guardian may, on a poll, vote by proxy. If any 

member be a minor, the vote in respect of his share or shares shall be 

by his guardian or any one of his guardians. 

 How members non 
compos mentis and 
minor may vote 

78 Subject to the provisions of the Act and other provisions of these Articles, any 

person entitled under the Transmission Clause to any shares may vote at any 

general meeting in respect thereof as if he was the registered holder of such 

shares, provided that at least 48 (forty eight) hours before the time of holding the 

meeting or adjourned meeting, as the case may be, at which he proposes to vote, 

he shall duly satisfy the Board of his right to such shares unless the  board shall 

have previously admitted his right to vote at such meeting in respect thereof. 

 Votes in respect of shares 
of deceased and insolvent 
Members, etc.. 
 

79 Any business other than that upon which a poll has been demanded may be 

proceeded with, pending the taking of the poll. 

 Business may 
proceed pending 
poll 

80 No member shall be entitled to vote at any general meeting unless all calls or other 

sums presently payable by him in respect of shares in the Company have been paid 

or in regard to which the Company has exercised any right of lien. 

 Restriction on 
voting rights 

81 A member is not prohibited from exercising his voting on the ground that he has 

not held his share or other interest in the Company for any specified period 

preceding the date on which the vote is taken, or on any other ground not being a 

ground set out in the preceding Article. 

 Restriction on 
exercise of voting 
rights in other 
cases to be void 

82 Any member whose name is entered in the register of members of the Company 

shall enjoy the same rights and be subject to the same liabilities as all other 

members of the same class. 

 Equal rights of 
members 

 Proxy   

83 (1) Any member entitled to attend and vote at a general meeting may do so either 

personally or through his constituted attorney or through another person as a 

proxy on his behalf, for that meeting. 

 Member may 
vote in person or 
otherwise  

 (2) The instrument appointing a proxy and the power-of attorney or other   Proxies when to be 
deposited 
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authority, if any, under which it is signed or a notarised copy of that power or 

authority, shall be deposited at the registered office of the Company not less than 

48 hours before the time for holding the meeting or adjourned meeting at which 

the person named in the instrument proposes to vote, and in default the 

instrument of proxy shall not be treated as valid. 

84 An instrument appointing a proxy shall be in the form as prescribed in the Rules.  Form of proxy.  

85 A vote given in accordance with the terms of an instrument of proxy shall be valid, 

notwithstanding the previous death or insanity of the principal or the revocation of 

the proxy or of the authority under which the proxy was executed, or the transfer 

of the shares in respect of which the proxy is given: 

Provided that no intimation in writing of such death, insanity, revocation or 

transfer shall have been received by the Company at its office before the 

commencement of the meeting or adjourned meeting at which the proxy is used. 

 Validity of votes given by 
proxy notwithstanding 
death of principal. . 
 

 Board of Directors   

86 Unless otherwise determined by the Company in general meeting, the number of 

directors shall not be less than 3 (three) and shall not be more than 15 (fifteen). 

 Number of 
Directors 
 

87 The Board shall have the power to determine the directors whose period of office 

is or is not liable to determination by retirement of directors by rotation. 

 Directors not 
liable to retire by 
rotation 

88 (1) So long as FINSIDER and /or its holding, subsidiary or associate companies 

either singly or in the aggregate hold 26% or more of the paid-up equity share 

capital of the Company FINSIDER shall have the right by a notice in writing 

addressed to the Company, to appoint such number of persons as shall together 

with the Directors appointed not exceed one-third of the total number of Directors 

for the time being of the Company, as Directors of the Company and to remove 

such persons from office, and on a vacancy being caused in such office from any 

cause, whether by resignation, death, removal or otherwise, of any such person so 

appointed, to appoint another to fill such vacancy. 

 Appointment of Directors 
by FINSIDER 
 

 (2) The same individual may, at the same time, be appointed as the Chairperson of 

the Company as well as the Managing Director or Chief Executive Officer of the 

Company. 

 Same individual 
may be 
Chairperson 
and Managing 
Director/ 
Chief Executive 
Officer 

89 The Board may appoint an alternate Director to act for a Director (hereinafter 

called "the original Director") during his absence for a period of not less than three 

months from India in which meetings of the Board are ordinarily held: PROVIDED 

THAT in the case of a Director appointed by FINSIDER under Article 88, the 

alternate  Director  to  be  appointed  for  such  original  Director  shall  be  a  

person approved or recommended by FINSIDER. An alternate Director so 

appointed shall not hold office as such for a period longer than that permissible to 

the original Director in whose place he has been appointed and shall vacate office 

if and when the original Director returns to the State in which meetings of the 

 Appointment of alternate 
Directors. 
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Board are ordinarily held. If the term of office of the Original Director is 

determined before he so returns to the India aforesaid, any provision for the 

automatic re-appointment of retiring Directors in default of another appointment 

shall apply to the original Director and not to the alternate Director. 
 

90  (1) Subject to the provisions of the Act, the Board shall have power at any time, 

and from time to time, to appoint a person as an additional director, provided the 

number of the directors and additional directors together shall not at any time 

exceed the maximum strength fixed for the Board by the Articles. 

 
(2) Such person shall hold office only up to the date of the next annual general 

meeting of the Company but shall be eligible for appointment by the Company as a 

director at that meeting subject to the provisions of the Act. 

 
Appointment 
of additional 
directors 

 
 

 

Duration of office 
of additional 
director 

 

91  (1) If the office of any director appointed by the Company in general meeting is 

vacated before his term of office expires in the normal course, the resulting casual 

vacancy may, be filled by the Board of Directors at a meeting of the Board. 

Appointment of 
director to fill a 
casual vacancy 

 
(2) The director so appointed shall hold office only upto the date upto which the 

director in whose place he is appointed would have held office if it had not been 

vacated. 

 

 

 

91(A)*Debenture trustees, on behalf of the debenture holders, shall have a right to    

recommend and appoint and nominate in writing a Director on the Board of 

Directors of the Company (hereinafter referred to as the “Debenture Trustee  

1. two consecutive defaults in payment of interest to the debenture holders; or 

2. default in creation of security for debentures; or 

3. default in redemption of debentures. 

The right to appoint the Debenture Trustee Nominee Director shall be exercised by 

the debenture trustees as per the statutory guidelines as may be appliable from time 

to time. 

The Debenture Trustee Nominee Director appointed pursuant to above clauses shall 

neither be liable to retire by rotation nor shall be required to hold any qualification 

shares 

 

91(B)* “Observer(s)" shall mean a representative appointed by the Lender on the Board of 

the Company to inter alia observe and report to the Lender about the proceedings of 

the Board. 

a) The Company shall appoint 1(one) or 2 (two) Observers on the Board as and 
when indicated by the Lender in the event of default in accordance with the 
financing documents entered/ to be entered into between the Company and the 
Lender. 

b) The Company shall bear all and any expenses incurred by the Lender on the 
Observer(s) for and in relation to their attending Board or other meetings and on 
conducting any examinations/reviews of the 1200 MW Domestic Coal Based Sub-
Critical Thermal Power Project in Chhattisgarh. 

c) The Company shall provide to the Observer(s) all notices and communications 
with respect to the corporate affairs of the Company, and all notices and agenda 
of the Board Meetings. 

d) Words and expressions/ capitalized terms used in this clause shall have the same 
meaning as contained in the Sanction Letter issued by Power Finance Corporation 
Limited (Lender) dated 28 March 2024 bearing reference number 
03/31/Thermal/Vedanta/VLJ01001/Vol-1, as may be amended and supplemented 
from time to time.

 
Debenture Trustee 
Nominee Director 

 

 

 

 

 

 

 

 

 

 

 

 
Appointment of  
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92 (1) The remuneration of the directors shall, in so far as it consists of a monthly

payment, be deemed to accrue from day-to-day. 

(2) The remuneration payable to the directors, including any managing or whole- 

time director or manager, if any, shall be determined in accordance with and

subject to the provisions of the Act by an ordinary resolution passed by the

Company in general meeting.

(3) In addition to the remuneration payable to them in pursuance of the Act, the

directors may be paid all travelling, hotel and other expenses properly incurred by 

them— 

a) in attending and returning from meetings of the Board of Directors or any

committee thereof or general meetings of the Company; or in connection with

the business of the Company. 

b) in connection with the business of the Company. 

93 All cheques, promissory notes, drafts, hundis, bills of exchange and other 

negotiable instruments, and all receipts for monies paid to the Company, shall be 

signed, drawn, accepted, endorsed, or otherwise executed, as the case may be, by 

such person and in such manner as the Board shall from time to time by resolution 

determine. 

Remuneration of Directors 

Remuneration to 
require members’ 
consent 

Travelling and 
other expenses 

Execution of 
negotiable 
instruments 

*Clause 91{A} inserted pursuant to a special resolution passed by the Shareholders of the Company dated July 12, 2023
**Clause 91{B} inserted pursuant to a special resolution passed by the Shareholders of the Company dated July 10, 2024. 
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Powers of Board 

94 The management of the business of the Company shall be vested in the Board and 

the Board may exercise all such powers, and do all such acts and things, as the 

Company is by the memorandum of association or otherwise authorized to 

exercise and do, and, not hereby or by the statute or otherwise directed or 

required to be exercised or done by the Company in general meeting but subject 

nevertheless to the provisions of the Act and other laws and of the memorandum 

of association and these Articles and to any regulations, not being inconsistent 

with the memorandum of association and these Articles or the Act, from time to 

time made by the Company in general meeting provided that no such regulation 

shall invalidate any prior act of the Board which would have been valid if such 

regulation had not been made. 

 
Proceedings of the Board 

 
95 (1) The Board of Directors may meet for the conduct of business, adjourn and 

otherwise regulate its meetings, as it thinks fit. The Directors may meet at least 

once in every three months and at least four such meetings shall be held in every 

year. The Directors may adjourn and otherwise regulate their meetings as they 

think fit. 

(2) The Chairperson or any one Director with the previous consent of the 

Chairperson may, or the company secretary on the direction of the Chairperson 

shall, at any time, summon a meeting of the Board. 

(3) The quorum for a Board meeting shall be as provided in the Act. 
(4) The participation of directors in a meeting of the Board may be either in 

person or through video conferencing or audio visual means or teleconferencing, 

as may be prescribed by the Rules or permitted under law. 

 
 

 
General powers 
of the Company 
vested in Board 

 
 
 
 
 
 
 
 
 
 
 
 

 
When meeting is 
to be convened 

 
 

 
who may 
summon the 
Board Meeting 

 
Quorum for 
Board Meeting 
Participation at 
Board Meeting 

 

96 (1) Save as otherwise expressly provided in the Act, questions arising at any 

meeting of the Board shall be decided by a majority of votes and in case of an 

equality of votes the Chairman shall have a casting vote PROVIDED, however, that 

where any Director or Directors are appointed in pursuance of Article 88, no 

resolution shall be passed by the Board or its Committee unless any one of the 

Directors so appointed or his alternate shall have voted in favour of such 

resolution. 

(2) In case of an equality of votes, the Chairperson of the Board, if any, shall have a 

second or casting vote. 

 
97 The continuing directors may act notwithstanding any vacancy in the Board; but, if 

and so long as their number is reduced below the quorum fixed by the Act for a 

meeting of the Board, the continuing directors or director may act for the purpose 

of increasing the number of directors to that fixed for the quorum, or of 

summoning a general meeting of the Company, but for no other purpose. 

 
98 (1) The Chairperson of the Company shall be the Chairperson at meetings of the 

Board. In his absence, the Board may elect a Chairperson of its meetings and 

determine the period for which he is to hold office. 

(2) If no such Chairperson is elected, or if at any meeting the Chairperson is not 

present within fifteen minutes after the time appointed for holding the meeting, 

the directors present may choose one of their member to be Chairperson of the 

meeting. 

Questions at 
Board meeting 
how decided 

 
 
 
 
 

 
Casting vote of 
Chairperson at 
Board meeting 

Directors not to 
act when number 
falls below 
minimum 

 
 

 
Who to preside at 
meetings of the 
Board 

 
Directors to elect a 
Chairperson 
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99 (1) The Board may, subject to the provisions of the Act, delegate any of its powers 

to Committees consisting of such member or members of its body as it thinks fit. 

(2) Any Committee so formed shall, in the exercise of the powers so delegated, 

conform to any regulations that may be imposed on it by the Board. 

(3) The participation of directors in a meeting of the Committee may be either in 

person or through video conferencing or audio visual means or teleconferencing, 

as may be prescribed by the Rules or permitted under law. 

100 (1) A Committee may elect a Chairperson of its meetings unless the Board, while 

constituting a Committee, has appointed a Chairperson of such Committee. 

(2) If no such Chairperson is elected, or if at any meeting the Chairperson is not 

present within fifteen minutes after the time appointed for holding the meeting, 

the members present may choose one of their members to be Chairperson of the 

meeting. 

Delegation of 
powers 
Committee to 
conform to Board 
regulations 
Participation at 
Committee 
meetings 

 
Chairperson of 
Committee 

 
Who to preside 
at meetings of 
Committee 

101 (1) A Committee may meet and adjourn as it thinks fit. Meeting of Committee 

(2) Questions arising at any meeting of a Committee shall be determined by 

a majority of votes of the members present. 

(3) In case of an equality of votes, the Chairperson of the Committee shall have a 

second or casting vote. 

 
102 All acts done in any meeting of the Board or of a Committee thereof or by any 

person acting as a director, shall, notwithstanding that it may be afterwards 

discovered that there was some defect in the appointment of any one or more of 

such directors or of any person acting as aforesaid, or that they or any of them 

were disqualified or that his or their appointment had terminated, be as valid as if 

every such director or such person had been duly appointed and was qualified to 

be a director. 

103 Save as otherwise expressly provided in the Act, a resolution in writing, signed, 

whether manually or by secure electronic mode, by a majority of the members of 

the Board or of a Committee thereof, for the time being entitled to receive notice 

of a meeting of the Board or Committee, shall be valid and effective as if it had 

been passed at a meeting of the Board or Committee, duly convened and held. 

 
Chief Executive Officer, Manager, Company Secretary and Chief Financial Officer 

104 (a) Subject to the provisions of the Act,— 

A chief executive officer, manager, company secretary and chief financial officer 

may be appointed by the Board for such term, at such remuneration and upon 

such conditions as it may think fit; and any chief executive officer, manager, 

company secretary and chief financial officer so appointed may be removed by 

means of a resolution of the Board; the Board may appoint one or more chief 

executive officers for its multiple businesses. 

Committee 

Casting vote of 

Chairperson 

at Committee 
meeting 
Acts of Board or 
Committee valid 
notwithstanding 
defect of 
appointment 

 
 
 

 
Passing of 
resolution by 
circulation 

 
 
 
 
 

 
Chief Executive 
Officer, etc 
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(b) A director may be appointed as chief executive officer, manager, company 

secretary or chief financial officer. 

Registers 

105 The Company shall keep and maintain at its registered office all statutory registers 

namely, register of charges, register of members, register of debenture holders, 

register of any other security holders, the register and index of beneficial owners 

and annual return, register of loans, guarantees, security and acquisitions, register 

of investments not held in its own name and register of contracts and 

arrangements for such duration as the Board may, unless otherwise prescribed, 

decide, and in such manner and containing such particulars as prescribed by the 

Act and the Rules. The registers and copies of annual return shall be open for 

inspection during business hours on all working days, other than Saturdays, at the 

registered office of the Company by the persons entitled thereto on payment, 

where required, of such fees as may be fixed by the Board but not exceeding the 

limits prescribed by the Rules. 

106 The Company may exercise the powers conferred on it by the Act with regard to 

the keeping of a foreign register; and the Board may (subject to the provisions of 

the Act) make and vary such regulations as it may think fit respecting the keeping 

of any such register. 

The foreign register shall be open for inspection and may be closed, and extracts 

may be taken therefrom and copies thereof may be required, in the same manner, 

mutatis mutandis, as is applicable to the register of members. 

The Seal 

Director may be 
chief executive 
officer, etc. 

 

 
Statutory registers 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
Foreign register 

107 (1) The Board shall provide for the safe custody of the seal. The seal, its 
custody and use 

(2) The seal of the Company shall not be affixed to any instrument except by the 

authority of a resolution of the Board or of a Committee of the Board authorised by 

it in that behalf, and except in the presence of at least one director or the manager, 

if any, or of the secretary or such other person as the Board may appoint for the 

purpose; and such director or manager or the secretary or other person aforesaid 

shall sign every instrument to which the seal of the Company is so affixed in their 

presence. 

(3) Subject to the provisions of the Act and amendment thereto, if any, made from 

time to time, and with the authorisation of Board, the Company may 

dispense/make the affixing the Common Seal in documents, optional. 

Dividends and Reserve 

108 The Company in general meeting may declare dividends, but no dividend shall 

exceed the amount recommended by the Board but the Company in general 

meeting may declare a lesser dividend. 

109 Subject to the provisions of the Act, the Board may from time to time pay to the 

members such interim dividends of such amount on such class of shares and at 

Affixation of seal 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Company in 
general meeting 
may declare 
dividends 

 
Interim dividends 
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such times as it may think fit. 

110  (1) The Board may, before recommending any dividend, set aside out of the profits 

of the Company such sums as it thinks fit as a reserve or reserves which shall, at 

the discretion of the Board, be applied for any purpose to which the profits of the 

Company may be properly applied, including provision for meeting contingencies 

or for equalising dividends; and pending such application, may, at the like 

discretion, either be employed in the business of the Company or be invested in 

such investments (other than shares of the Company) as the Board may, from time 

to time, think fit. 

(2) The Board may also carry forward any profits which it may consider necessary 

not to divide, without setting them aside as a reserve. 

111 (1) Subject to the rights of persons, if any, entitled to shares with special rights as 

to dividends, all dividends shall be declared and paid according to the amounts 

paid or credited as paid on the shares in respect whereof the dividend is paid, but if 

and so long as nothing is paid upon any of the shares in the Company, dividends 

may be declared and paid according to the amounts of the shares. 

(2) No amount paid or credited as paid on a share in advance of calls shall be 

treated for the purposes of this Article as paid on the share. 

(3) All dividends shall be apportioned and paid proportionately to the amounts 

paid or credited as paid on the shares during any portion or portions of the period 

in respect of which the dividend is paid; but if any share is issued on terms 

providing that it shall rank for dividend as from a particular date such share shall 

rank for dividend accordingly. 

112 (1) The Board may deduct from any dividend payable to any member all sums of 

money, if any, presently payable by him to the Company on account of calls or 

otherwise in relation to the shares of the Company. 

 
(2) The Board may retain dividends payable upon shares in respect of which any 

person is, under the Transmission Clause hereinbefore contained, entitled to 

become a member, until such person shall become a member in respect of such 

shares. 

113 (1) Any dividend, interest or other monies payable in cash in respect of shares may 

be paid by electronic mode or by cheque or warrant sent through the post directed 

to the registered address of the holder or, in the case of joint holders, to the 

registered address of that one of the joint holders who is first named on the 

register of members, or to such person and to such address as the holder or joint 

holders may in writing direct. 

(2) Every such cheque or warrant shall be made payable to the order of the person 

to whom it is sent. 

 

 
Dividends only 
to be paid out of 
profits 

 
 
 
 
 
 
 
 
 
 
 

 
Carry forward of 
profits 

 
Division of Profits 

 
 
 
 
 
 
 

 
Payments in 
advance 

 
Dividends to be 
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Retention of 
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Dividend how 
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Instrument of 

payment 

(3) Payment in any way whatsoever shall be made at the risk of the person entitled Discharge to 
Company 
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to the money paid or to be paid. The Company will not be responsible for a 

payment which is lost or delayed. The Company will be deemed to having made a 

payment and received a good discharge for it if a payment using any of the 

foregoing permissible means is made. 

114 Any one of two or more joint holders of a share may give effective receipts for any 

dividends, bonuses or other monies payable in respect of such share. 

 
 
 
 
 
 
 

 
Receipt of one 
holder sufficient 

115 No dividend shall bear interest against the Company. No interest on 
dividends 

116 The waiver in whole or in part of any dividend on any share by any document 

(whether or not under seal) shall be effective only if such document is signed by 

the member (or the person entitled to the share in consequence of the death or 

bankruptcy of the holder) and delivered to the Company and if or to the extent 

that the same is accepted as such or acted upon by the Board. 

Accounts 

117 (1) The books of account and books and papers of the Company, or any of them, 

shall be open to the inspection of directors in accordance with the applicable 

provisions of the Act and the Rules. 

(2) No member (not being a director) shall have any right of inspecting any books 

of account or books and papers or document of the Company except as conferred 

by law or authorised by the Board. 

Waiver of 

dividends 
 
 
 
 
 
 
 
 
 

 
Inspection by 

Directors 
 

 
Restriction on 
inspection by 
members 

Winding Up 

118 Subject to the applicable provisions of the Act and the Rules made thereunder - 

(a) If the Company shall be wound up, the liquidator may, with the sanction of a 

special resolution of the Company and any other sanction required by the Act, 

divide amongst the members, in specie or kind, the whole or any part of the assets 

of the Company, whether they shall consist of property of the same kind or not. 

(b) For the purpose aforesaid, the liquidator may set such value as he deems fair 

upon any property to be divided as aforesaid and may determine how such division 

shall be carried out as between the members or different classes of members. 

(c) The liquidator may, with the like sanction, vest the whole or any part of such 

assets in trustees upon such trusts for the benefit of the contributories if he 

considers necessary, but so that no member shall be compelled to accept any 

shares or other securities whereon there is any liability. 

Indemnity and Insurance 

119 (a) Subject to the provisions of the Act, every director, managing director, whole- 

time director, manager, company secretary and other officer of the Company shall 

be indemnified by the Company out of the funds of the Company, to pay all costs, 

losses and expenses (including travelling expense) which such director, manager, 

company secretary and officer may incur or become liable for by reason of any 

contract entered into or act or deed done by him in his capacity as such director, 

manager, company secretary or officer or in any way in the discharge of his duties 

 
Winding up of 

Company 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
Directors and 
officers right to 
Indemnity. 



403 

 

 
Sensitivity: Internal (C3)

in such capacity including expenses. 

 

(b) Subject as aforesaid, every director, managing director, manager, company 

secretary or other officer of the Company shall be indemnified against any liability 

incurred by him in defending any proceedings, whether civil or criminal in which 

judgement is given in his favour or in which he is acquitted or discharged or in 

connection with any application under applicable provisions of the Act in which 

relief is given to him by the Court. 

(c) The Company may take and maintain any insurance as the Board may think fit 

on behalf of its present and/or former directors and key managerial personnel for 

indemnifying all or any of them against any liability for any acts in relation to the 

Company for which they may be liable but have acted honestly and reasonably. 

General Power 

120 Wherever in the Act, it has been provided that the Company shall have any right, 

privilege or authority or that the Company could carry out any transaction only if 

the Company is so authorized by its articles, then and in that case this Article 

authorizes and empowers the Company to have such rights, privileges or 

authorities and to carry out such transactions as have been permitted by the Act, 

without there being any specific Article in that behalf herein provided. 

Miscellaneous 

121 a) The provisions of the financing documents entered/to be entered into with the 

Lender for the 1200 MW Domestic Coal Based Sub-Critical Thermal Power Project in 

Chhattisgarh are deemed to be incorporated by reference for the purpose of 

observance thereof by the Company and its members and that the rights & interest of 

the Lender shall prevail over any inconsistent provisions. All such inconsistent 

provisions herein/or in any other document/instrument relatable to the Company or its 

members shall stand automatically waived. 

b) Any further amendment in the Articles and Memorandum of Association during the 

tenor of Rupee Term Loan (other than required under regulatory compliance) shall be 

made only with prior consent of the Lender.  

Words and expressions/ capitalized terms used in this clause shall have the same 

meaning as contained in the Sanction Letter issued by Power Finance Corporation 

Limited (Lender) dated 28 March 2024 bearing reference number 

03/31/Thermal/Vedanta/VLJ01001/Vol-1, as may be amended and supplemented from 

time to time. 
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We, the several persons, whose names and addresses are subscribed, are desirous of being formed into a company in 

pursuance of this articles of association, and we respectively agree to take the number of shares in the capital of the 

company set against our respective names:— 

 

Names, addresses, descriptions 

and occupations of subscribers 

No. of shares taken by each 

subscriber 

Witness with address, 

description and 

occupation 

A PAOLO TRADARDI 

Genoa, 

Gorso Italian 36 

Mining Engineer 

Son of 

Renato Tradardi 

500 

(five hundred equity share) 

Signed before me: 

Fernando Sabatini, Genoa, Via 

Caffaro, 22. Son of Luigi Sabatini 

 

RENZO FONTANI 

Genoa, 

Via Del Pino 

Business 

Son of 

Giovarini Fontani 

500 

(five hundred equity share) 

Signed before me: 

Marcello Bernardini, Genoa, via 

Manfredi,2 

Son of Bernardino Benardini. 

 

                                     

Total shares taken:                 1000 

(One thousand  

equity shares) 

 

            Dated this 23rd day of March, 1965 
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CERTIFIED TRUE COPY OF THE RESOLUTION 
PASSED BY THE SHAREHOLDERS THROUGH 

POSTAL BALLOT UNDER 
NOTICE DATED 20TH FEBRUARY 2015 

AND RESULTS DECLARED ON 30TH MARCH 2015 
 

"RESOLVED THAT pursuant to the provisions of Sections 5, 14 and 15 and all other applicable provisions, if any, of 
the Companies Act, 2013 (the Act), Schedule I thereto , read with Companies (Incorporation) Rules, 2014 
(including any statutory modification(s) or re-enactment thereof, for the time being in force), the new set of 
Articles of Association pursuant to the provisions of the Act primarily based on the Form of Table F under the Act, 
be and is hereby approved and adopted as new set of Articles of Association of the Company in place and instead 
of the existing Articles of Association of the Company. 

 

RESOLVED FURTHER that the Board of Directors and/or Company Secretary be and are hereby authorised to do 
and perform or cause to be done and performed all such acts, deeds, matters and things, as may be required or 
deemed necessary or incidental thereto including signing and filing all the e-forms and other documents with any 
statutory authorities and to settle and finalise all issues that may arise in this regard, without further reference to 
the shareholders of the Company." 
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